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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

For the District of Columbia, 

At Law No. 88469 

United States on Relation of G. C. Roughton, Plaintiff, 

V. 

IIakold L. Ickes as Secretary of the Interior, Defendant. 

United States of America, 

District of Colunibia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Colunibia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and i)roceedings had, in the above-entitled 
cause, to wit:— 

1 Filed January 29 1937 

In the District Court of the United States for the District 

of Columbia 

At Law No. 88469 

United States on Relation of G. C. Roughton, Tulsa, 

Oklahoma, Plaintiff, 
vs. 

Harold L. Ickes as Secret.\ry of the Interior, 
Washington, D. (L, Defendant. 

Petition for Writ of Mandamus 

(’omes now the above-named Plaintiff, and, as ground 
for his petition foi- writ of mandamus, alleges: 

1. Tliat the PlaintitT is a citizen of the United States and 
a resident of the State of Oklahoma: that at all times herein 
mentioned he was upwards of twenty-one years of age and 
was, and still is, qualified in all respects to locate and apply 
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for and otherwise acquire, own and hold, oil and gas pros¬ 
pecting leases on the ])ublic domain of the United States 
pursuant to laws in relation thereto; that he brings this 
suit in his own right and not otherwise. 

2. That the Defendant is the duly appointed, qualified 
and acting Seci-etary of the Interior, and temporarily a 
resident of the District of Columbia, and is sued herein in 
his official and representative capacity, and not otherwise. 

3. That acting under the provisions of the Act of Con¬ 
gress approv’ed February 25, 1920, (41 Stat. 437), as 
amended by the Act of Congress approved August 21, 1935, 
(49 Stat. 674), Plaintiff, on June 2, 1936, filed application 
for preferential rights to lease mineral lands without com¬ 
petitive bidding, which said application covered certain 
lands within the State of Kansas, and w’as fonvarded to 
the General Land Office, Department of the Interior, Wash¬ 
ington, District of Columbia, wiiere it w’as assigned Serial 

No. G. L. O. 06440; that a coiiy of said application 
2 is attached hereto as an exhibit and made a part 
hereof, marked “Exhibit “A”. 

4. That on June 16, 1936, the Commissioner of the Gen¬ 
eral Land Office, in a letter to Plaintiff, rejected Plaintiff’s 
application for oil and gas lease, subject to Plaintiff’s right 
to appeal from said action to the Secretary of the Interior, 
the Defendant herein; that a co])}’ of said letter from the 
Commissioner of the General Land Office to the Plaintiff, 
is attached hereto as an exhibit, and made a part hereof, 
marked “Exhibit B”. 

5. That on the 15th day of July, 1936, Plaintiff submitted 
to the (’ommissioner of the General Land Office his appeal 
to the Secretary of the Interior, Defendant herein, from the 
action taken by said Commissioner of the General Land 
Office in rejecting Plaintiff’s ap])lication for oil and gas 
lease; that a copy of .said ajipeal is attached hereto as an 
exhibit and made a part hereof marked “Exhibit C”. 

6. That on December 16, 1936, the Department of the In¬ 
terior, in a decision signed by the Honorable T. A, Walters, 
r'ii'st Assistant Secretary, affirmed the action of the Com¬ 
missioner of the General Land Office rejecting Plaintiff’s 
application for oil and gas lease; that a copy of said deci¬ 
sion is attached hei-eto as an exhibit and made a part 
hereof, marked “Exhibit D”. 
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7. That such action of the Defendant in rejecting Plain¬ 
tiff’s ai)p]ication for oil and gas lease was taken despite 
the provisions of the Act of February 25, 1920, as amended 
by tile Act of August 21, 1935, and the fact that the min¬ 
eral deiiosits in the lands covered by Plaintiff’s application 
belong to the United States and Plaintiff is and was quali¬ 
fied to hold an oil and gas lease covering such mineral de¬ 
posits in the lands covered by his said application. 

8. That under Section 13 of the Leasing Act of February 
25, 1920, as amended by the Act of August 21, 1935, the 
Secretary of the Interior is authorized and directed under 
such necessary and pi‘oper rules and regulations as he may 
prescribe, to grant to any applicant qualified under the 
said act, a ]n*ospecting permit, or a lease under Section 17 
of said Leasing Act, as amended; that Plaintiff was and 
is qualified to receive a permit, or a lease on the lands in. 
question covering the mineral deposits in said lands which 
are owned by the United States of America; that under 
Section 17 of said Act of August 21, 1935, the ijerson first 
making ap])lication for lease of any lands not within any 

known geologic structure of a producing oil or gas 
3 field who is qualified To hold a lease under the Act, 

shall be entitled to a preference right over others 
to a lease of such lands without competitive bidding; that 
Plaintiff was the first person to make application for a 
lease for the lands in question, covered by his said appli¬ 
cation; that said lands are not within any known geologic 
sti’ucture of a producing oil or gas field; that Plaintiff is 
duly (.lualified under the i)rovisions of said act and regula¬ 
tions issued thereunder, to own and hold a lease under the 
said Act, and is therefore entitled to a preference right to 
a lease; 

9. That Plaintiff is in fact ready, able and willing ac¬ 
tually and in all respects of every kind and nature whatso¬ 
ever, fully and comi)letely to comply with all the regula¬ 
tions made pursuant to the law in respect of duties and 
obligations of an oil and gas lessee under the act aforesaid, 
(as amended), and Plaintiff avers that the Defendant, the 
Secretary of the Interior, is without authority of law to 
reject the application for oil and gas lease upon any ground, 
and especially upon the ground that the lands in question 
have been granted “to the State of Kansas upon condition 
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that the State establish and maintain perpetually thereon an 
experimental station of the Kansas Agricultural College or 
a State agricultural college and ex])erimental station; a 
western branch of the Kansas State Normal School, and 
that in connection therewith the reservation shall be used 
and maintained as a public park; and i)rovidcd that when¬ 
ever the land shall cease to be used by the State for such 
purpose, it shall i-evert to tlie United States”; at the same 
time Defendant conceded in his said decision that title to 
said minerals remains in the United States of America. 

Plaintiff, because of the matters herein stated, alleges 
that the Defendant was required, under the terms of the 
said Leasing Act of February 20 , 1920, as amended by the 
Act of August 21, 19.35, to ])erform the purely ministerial 
acts of filing Plaintiff’s said a])plication and of issuing an 
oil and gas prospecting lease ])ursuant thereto on the lands 
therein applied for, ’pursuant to the provisions of Section 
17 of the said Act, but that said Defendant has refused and 
still refuses to perform such duty and otherwise to comply 
with the terms of the said Acts of Congress; that Defen¬ 
dant’s action in i-efusing to grant to Plaintiff an oil and 
gas lease pursuant to his ap]dication is arbitrary, capricious 
and unreasonable. 

4 That the Plaintiff has fully exhausted the pro¬ 

cedure of the Department of the Interior in the es¬ 
tablishment of his rights and has no further or adequate 
remedy or ])rocedure therein; that therefoi’e, i^etitioner is 
without remedy unless this Honorable Court wall issue the 
writ of mandamus herein praved for. 

WHEREFORE, Plaintiff prays that this Honorable 
Coui’t will issue an Order recpiiring the Defendant to show 
cause within such reasonable time as the court may deem 
proper, why a Writ of Mandamus should not issue herein; 

That this ('’ourt will adjudge that petitioner is entitled 
to such oil and gas ])rospecting lease applied for as here- 
ina.bove set forth, and will issue its writ of mandamus com- 
numding said Secretary of the Interior, Defendant herein, 
to make, execute and deliver to said Plaintiff oil and gas 
])i-ospecting lease covering the lands described in his said 
application for oil and gas prospecting lease attached here¬ 
to and made a part hereof and marked Exliibit “A”. 




U. S. ox KELATIOX OF G. C. ROUGHTOX V. H. L. ICKES. 


5 


That this Court command said Secretary of the Interior 
to consider said application on its merits and grant a 
lease pursuant thereto in accordance with law. 

For such other and further relief as to the Court may 
seem i)roper and the nature of the case may require. 

G. C. HOUGHTON 
Petitioner. 


LONG, ST. LKWIS & NVCF, 

By: ROY ST. LEWIS 

Attorneys for Plaintiff, 

5 State of Oklalioma, ('ounty of Tulsa, ss 

G. C. Houghton, being first duly sworn, on oath states: 
That he is the person described in and who executed the 
above i)etition and is familiar with the contents thereof 
and from personal knowledge knows the same to be true 
and correct. 

G. C. HOUGHTON 


Subscribed and sworn to before me this 14th day of Jan¬ 
uary, 1937. 


(Seal) 


SALLY JORDAN 

Notary Public. 


Hy commission expires: Sept. 22, 1937. 
fi EXHIBIT “A” 

Appiication for Preferential Piyhts to Lease Mineral Lands 
Without Com pet H ive Bidding 

To the Commissioner of the General Land Office for the 
United States of America; 

I, G. (’. Houghton, hereby make application under Pub¬ 
lic Act 297VL* of the 74th Cong'ress entitled An Act to 
Amend an Act Entitled “An Act to Promote The Mining 
ot ('oal, Phos])hate, Oil, (>11 Shale, Gas and Sodium on the 
Public Domain” anproved February 25, 1920 (41 Stat. 437; 
U. S. ('., Title 30, Secs. 185, 221, 223, 226), as amended, and 
under the certain Proviso contained in Section 17 of said 
Act, whei’cby 1 desire to obtain a preferential right over 
others to a lease of certain hereinafter described lands 
without competitive bidding for the purpose of exploring 
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for oil and/or ij:as upon those hereinafter described lands 
wliic'li are not witliin anv known e:eolouical structure or a 
producing oil or gas field, consent to and desire that my 
preferential rights shall he ,u:overned and controlled by all 
of the ])rovisions made and provitled in said Act as to royal¬ 
ties and lease requirements and those regulations which are 
issued by tlie United States Department of Interior, Gen¬ 
eral Land Ollice at Washington under date of May 7, 1936 
and in this connection the undersigned applicant hereby re¬ 
spectfully shows the following: 

1. My name is G. C. Konghton and my address is Tulsa, 
Oklahoma. 

2. I am a citizen of the United States of America by birth 
within the United States of America. 

3. I do not hold any interests, dii-ect or indirect, under 
any permits, leases, or applications therefor within the 
State of Kansas, filed with or issued from of record as 
lessee, from the United States of America. 

4. The description of the lands for which I desire a lease 
in as follows: 


South p:irt of See. 4, Twp. 14 S, Rge. IS W 
See. I>, Tw]). 14 S, Rpe. IS W 
See. 10, Twp. 14 S, Rue. 18 W 
See. 11, Twp. 14 S, Rye. IS W 
North Half of .Sec. 14, Twp. 14 S, Rge. IS W 
North Half of See. l.l, Twp. 14 S, 18 W 
North Half of See. 10, Twp. 14 S, Rpfc. IS W 


Ellis Co., Kansas Approx. 2.10 aeres 
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i 
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5. To the best of my knowledge and belief, and from my 
investigation, it is my opinion from ])ersonal knowledge 

and from professional advise of those interested in 
7 geological structures and iiroduction of oil and/or 
gas, that the aforesaid described lands are not within 
the geologic struclui’e of any producing oil or gas field and 
that any production which might ever be obtained from 
said lands would not be a part of any present known 
geologic structure of a j)resent known producing oil or gas 
field, but it is mv information and belief that the above de- 
scribed lands contain or may contain, oil and gas upon 
proper exploration and develoi)ment thereof. 

6. I present the following names as to my reputation and 
business standing and present the same as references: 
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A. B. F. Barnett Vice-Pres., 1st Nat’l Bank Tulsa, Okla¬ 
homa 

B. C. T. Everett Vice-Pres., Nat’l Bank of Tulsa 

('. Paiph Adams Trust Officer, (.’ommerce Trust Co. 
Kansas (hty, Mo. 

7. 1 am ready to pay in advance the annual rental de¬ 
manded of me under the lease and any rentals or bonuses 
i-e(|uired under tlie Acts governing- this application and am 
ready and willing to furnish such bond or bonds as may be 
I'equired under the lease which I desire issued to me or 
under such regulations as are controlling over an applica¬ 
tion of this kind. 

AVHEKEFOKE, 1 desire that this ajjplication be filed 
in the General Land Office and with the Commissioner 
thereof, that the same be noted of record and such proceed¬ 
ings hereafter taken as are necessaiw to invest me with such 
leasehold rights as are given to applications for leases, and 
desire that after due proceedings are taken hereon, a lease 
be issued to me upon the above described lands. 

(Signed) G. C. ROUGHTON 

State of Kansas 

County of ScdyivicJi, ss 

I, G. C. Rougliton, being first duly sworn, depose and say; 
That T have ivad the foregoing application, that the mat¬ 
ters therein stated are true to the best of my knowledge 
and belief. 

(Signed) G. C. ROUGHTON 

Subscribed and sworn to before me this 1st day of June 

(Signed) G. B. CLIFT 

(Seal) Not a ry Publi c 

My commission exjures: August 22, 1936 
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8 p:xinBiT “B” 

United States Department of the Interior 
General Land Office 

Washington 

June 16, 1936. 

In Reply Please Refer to G. L. 0. 06440 “N” LLS 

Rejecting application for oil and gas lease subject to 

right of appeal. 

Mr. G. C. Roughton, 

Tulsa, Oklahoma. 

My dear Sir: 

Reference is made to your application G. L. 0. 06440, filed 
in this office June 2, 1936, under the act of Augu.st 21, 1935 
(49 Stat. 674), for oil and gas lease on 2520 acres of land 
in Sec. 2, 9, 10, 11, 14, 15, and 16, in T. 14 S., R. 18 W., 6th 
P. M., Kansas, as described more particularly in the ap¬ 
plication and marked in red on the plat filed therewith. 

The land applied for was withdrawn by Executive order 
August 28, 1868, for the Fort Hays Military Reservation. 
By Executive order of October 22, 1889, the reservation 
was placed in the control of the Secretary of the Interior 
for disposition as an abandoned military reservation and 
was by the act of March 28, 1900 (31 Stat. 52), as amended 
by the act of August 27, 1914 (38 Stat., 710), granted to the 
State of Kansas upon condition that the State establish 
and maintain i)erjjetually thereon an experimental station 
of the Kansas Agricultural College or a State agricultural 
college and ex]ierimental .station; a western branch of the 
Kansas State Normal School or a State Normal school, and 
that in connection therewith the reservation shall be used 
and maintained as a public park; and provided that when¬ 
ever the land shall cease to be used by the State for such 
pui^pose it shall revert to the United States. 

The grant to the State was not a fee simple absolute 
carrying with it a right to the mineral in the land, but a 
title limited to the puri'oses named in the act with a rever¬ 
sionary interest in the United States in the event the State 
ceased to use the land for the said purposes. The State’s 
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title is similar to that held by the railroad companies un¬ 
der their rip:ht-of-way g-rants. (Rio Grande West- 

9 ern Railway Company vs. Stringham, 239 U. S., 44). 

So long as the grant to the State is in effect the 
United States has no right to take from the land any oil 
or gas deposits therein, or to grant the right to take such 
deposits by others, or to interfere with the State’s posses¬ 
sion of the land. The United States holds no present in¬ 
terest in the land or the mineral deposits therein except the 
right of reverter to be effective if and when the State ceases 
to use the land for the jairpose set out in the grant. Neither 
can the State take the mineral deiiosits from the land, since 
its title is held for the specific uses stated in this grant. 

For the reasons stated above your application is hereby 
rejected with the usual right of appeal to the Secretary of 
the Interior within 30 days from i-eceipt of notice hereof. 
If no action is taken within the time allowed, the applica¬ 
tion will be finally rejected. 

Very respectfully, 

FRED W. JOHNSON 
6-13-fa Coynmissioner 

10 EXHIBIT “C” 

Tulsa, Oklahoma. 
July 15, 1936. 

Commissioner of the General 
Land Office of the United States of America, 

Washington, D. C. 

In re: G.L.O. 06440 
“N” LLS 

Gentlemen: 

Reqtiefst for Appeal to the Secretary of the Interior. 

The undersigned, G. C. Roughton, respectfully shows that 
he has filed in the General Land Office, application for pref¬ 
erential rights to lease certain mineral lands, which appli¬ 
cation bears the number G.L.O. 06440 “N” LLS, and 
further shows that under letter dated June 16th, which 
letter was not received until on or about the 21st dav of 
June, 1936, the said application was rejected subject to 
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rii;ht of appeal to the Secretary of tlie Interior within 
thirty (.‘>0) days from tin* receipt of the notice. 

The undersii;ned, thertd'ore, desiivs to appeal from the 
ruling-of the (ieiieral Land OIVkm' ami for grounds therefor 
submits the following: 

1. That llu* minei-al rights under the lands set out in said 
ap])lication are at the j)i-esi*nt time, owned hy the Uniteil 
States of Aniei-ica. 

2. That said minernl lands are subject to exi)loration 
rights undei- tin* .Minei-al Laws of the I'nited States. 

M. That the grant (tf an easement by ('ongri-ssional Act 
to the State (»!' Kansas of the land in (jUi'stion l‘(n- the estab¬ 
lishment of an agi-ieultnral (*xpei-imental station and or a 
uormal seho(»l. did not c*onvey the mineral oi- right to ex- 
j)lore therefor to the State of Kansas. 

4. That the undersigned applicant is a party <iualitied to 
make api)lieation foi- a lease under the laws of the United 
States. 


o. That the ease* of Kio (iraiide Kailwa> (*o. v. String- 
ham. 2‘)P U. S. 44 i" not eontroiliiig of this >iluati(»n and 
that, on the contrary, the caM* of United Slnles v. Ui-ederiek 
A. Sweet, 24-’) U. S, bb.'k deieiiniiies that the Uiiitcil States 
of America owns and coiitrol> the mineral i-ight> under said 
lamls and that ''.-line an* >nbjec; to (iisposai undi*i- tin* laws 
of tin* United States of .\merica. 

11 \’our applleant. lln*r(*fore, re>pi*cifnlly n*tim*sts 

an appeal to tin* Secr(*tary of tin* Interior of tin* 
United Sta1e> of .\mei-lca, and that this leI1t*r i)e attached 
to a c'opy of tran>cript of tin* proceedings in tin* (i(*in*ral 
Land (Mlice and pr(*s(*nied to tin* Secr{*tary of tin* Interior 
for det(*rmlnation. 

lb*>pectfully submitted. 

(Signed) (I, (I«t)l (IIITttX, A/i/ihctnif. 
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12 EXHIBIT ‘‘D” 

United States 

Depai’lineiil of the Interior 
Offiee of tlie Secretary 
Washington 

A. 2044G Deceniher IG, 1926. 

G. (’. Kong-Iiton, (I. L. O. 06440, 0G441, 0G442. 

(1. P. Benson, 

ami Oil and gas lease ai)i)lieations 

E. Williams rejected 

Afiirnied 

Apiieal from the (leiUM'al Land Oflice. 


By decisions of .Iimc IG, 192G, the ('ommissioiuM* of llu^ 
(iciicral Land (/I'lic'c rcjcclcd the iiidividnal oil and gas lease 
a I ij tlieal ions of (I. ('. Poughlon, 0, P. Benson and E. Wil¬ 
liams, liled on .Inne 2, 1!>.“>G. nmh'r the Act of Angnsl 21, 
IDoO (49 Stal. 674), foi- certain lands in Ts. 12 and 14 S., 
Bs. IS and 19 W.. Glh P. M.. Kansas, slating; 

■“The land applied foi* was withdi-awn hy Kxecntlve ordin- 
,\ngnsl 2S, ISGS, foi- the Foil Hays Military Pesei'valIon. 
By Exeemive ordfi’ ei’ Ocioher 22. 1S'S9. ih<‘ reservation was 
placed in the control of the Secretary <if the Interior for 
disposition a< an ahandoiied military resei'vatioii and was 
]»y the act of March 2S, 1900 (.'’I Stat. 7)2), as amended hy 
the act of Anun>1 27. 1'914 (.2S Slat. 710). L;-i'anled to the 
State (»f Kansas upon conditi<»n that the Stat(‘ estahlish 
and maintain jiei'pet nally thei'eon an experimental station 
of the Kansas Aurionltnral t’ollege or a State agricnltnral 
college* and experimental station; a westi'rn hranch of the 
Kansas State Xormal School or a State normal school, and 
that in connection therewith tin* reservation shall he used 
and maintained as a pnhlic park; and provided that when¬ 
ever the land shall ce-ase to i>e used hy tin* State for such 
pni'pose it shall revert to the I’nited States. 

“The grant to the .State was not a fee simjile .ahsolnte 
carrying with it a I'ighi to the mineral in the land, hut a 
title limited to the pnrpo>es named in the act with a reV(*r- 
sionary intercut in tin* United States in the (*ven1 the State 
c(*ased to use tin* land for said pni*pos(*s. Tin* State's title 
is similar to that h(*ld hy tin* raili'oad coni])ani(*s under their 
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iii>:lits-ot‘-\vay 2 :rants. (Rio Graiide Western Railway Com¬ 
pany V. Slrin.iiliain, 2.>9 U. S. 44). 

‘‘So long- as the grant to the Stare is in etiect the United 
States has no right to take from the land anv oil or gas de- 
posits therein, or to grant the right to take such dei)Osits by 
otiiers, or to interfere with the State’s possession of the 
land. The United Slates holds no present interest in the 
land or the mineral deposits therein e.xeept the right of re¬ 
verter to be effective if and when the Stale ceases to use the 
land for the piiri»ose set out in the grant. Neither can the 
State take the mineral deposits from the land, since its title 
is held for the specilic uses slated in the grant.” 

13 The applicants apiiealed and upon their request 

oral argument has lieen heai-d. Briefs and argument 
have been filed. 

The aiipellants’ atiorney (irsl jirgues that it is the fixed 
policy.of the Government not to grant mineral lands to the 
States for the support of schools, citing the cases of United 
States V. Siveet (245 U. S. 5(13), and Dinihar L'nnc Co. v. 
Utali-Idalio Siif/ar Co. (17 Fed. 2d, 351). The attorney 
ne.xt contends that the Federal Government cannot own the 
minerals under the land in (luestion without necessarily 
having the co-existent right to enter upon the land and re- 
mov’e the minerals. He cites a number of cases in which 
minerals or mineral deposits were conveyed or reserved in 
conveyances. 

The grant to the State was for certain specified purposes 
and if the land should not be used for such purposes title 
would revert to the United States. There was no reserva¬ 


tion of minerals, but mining and disposition of minerals 
was not one of the specified puri)oses or uses. By analog\’ 
to cases of right-of-way grants, the (’ommissioner held 
dial the Stale did not ac(iuire title to any mineral deposits, 
or the right to mine and remove minerals. The apjiellants 
ilo not d:si)ute that part of the decision. 

The cited cases with reference to grants in aid of schools 
have no a])])licalion here. In those cases it was held that 
no title -passed to the State at all because the lands involved 
were known to contain valuable mineral deposits. 

In the ])resent case there is no question as to the right 
of the State to maintain possession so long as its use of 
the land is in accordance with the provisions of law. When 
the act of 1900 was passed there was no provision in the 




U. s. ON RELATION OF G- C. ROUGHTON V. H. L. ICKES. 13 


j)ublic land laws for tlie separation of surface and subsur¬ 
face estates. The act of 1914 was so nearly the same as the 
act of 1900 that no different intent with resi)ect to ininerals 
can be read into it. 


Without some reservation of minerals so expressed as to 
imply a riglit or intent to autliorize another to explore for 
and remove mineral deposits, no such rinlit or authority can 
be considered as exist in,**-. The State and its ai>‘cnts have the 
exclusive rij;ht of i)Ossession and use in accoi’dance with the 
terms of the statute. But they have no rii*’ht to drill for or 
to ])roduce oil or g-as, nor can they give such right to 
another. But the Government’s intei-est or owner- 
14 shii) is not such that it can grant any right in the 
land to another. 


Section 5 of the act of July b, 1884 (23 Stat. 104, U. S. C., 
title 43, Sec. 1074), has been cited as possibly liaving some 
bearing here. That section provides that “whenever any 
lands containing valuable mineni! deposits shall be vacated 
bv the reduction or abandonment of anv’ militarv reseiwa- 
tion under the pi’ovisions of this Act, the same shall be dis¬ 
posed of exclusiv’elv under the mineral land law’s of the 
United States.” 

The act aliove cited cannot be regarded as having any a})- 
plication whatever in this case. The law contemi)iated 
ihat lands which were found to be mineral before they were 
dls))osed of sliould pass only under the mining laws, wdiieh 
meant that !)Oth surface and mineral deposits should be 
patented in that manner. There was no provision for divi¬ 
sion of the tw’O, 

Long after the i)assage of the act of 1884 Congress i)assed 
an act for a ditfei-ent disposition of the land. It w’as not 
then known to contain v’aluable mineral deposits and it is 
not now known lo contain such deposits. The most that 
can be said is that it is considered as having a prospective 
oil and gas value. 

The situation closelv’ resembles that of lands cov’ered b\^ 
right of way grants, and for the purpose of prospecting for 
and develojiing oil and gas dei)Osits which may exist in the 
land an act of Congress similar to the act of .May 21, 1930 
(4() Stat. 373), is necessary. 

The decision appealed from is adirmed. 

(Sgd) T. A. WALTERS, 

First Assisfatit Secretary. 
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15 Bide to Shotv Cause 

Filed January 29 1937 

• no*###*#* 

upon consideration of the Petition this day filed in the 
above entitled cause, it is by the Court this 29th day of 
January, 1937, 

ORDilREl); That the Defendant, Harold L. Ickes, as 
Secretary of the Interior, show cause in this Court on the 
15th day of February, 1937, at ten o’clock, A. ^1., why the 
AVrit of Mandamus sliould not issue as in said Petition 
prayed, provided that a copy of tliis order be served upon 
said Defendant on or before the 2nd day of February, 1937. 

F. DICKINSON LETTS 
J ustice. 

MarsliaVs Return 

Served a copy of the above rule on the above named— 
Harold L Ickes as secretary of the Interior by servim; Mr. 
Harry Slattery Assistant in charji’e Personally 1-30, 37 
John B. Coli)oys, U. S. Marshal in and for the Dist. of Co¬ 
lumbia By At. L Senes Deputy U. S. Marshal K— 


16 Answer to Petition for Writ of Mandomus and 
Response to Ride to Show Cause 

Filed Ajiril 26 1937 

• ####*#** 

Comes now the defendant, Harold L. Ickes, Secretary of 
the Interior, inakini? his return and answer in the above en¬ 
titled case, and for answer and for cause why writ of man¬ 
damus should not be issued therein, respectfully says as 
follows: 

1. On information and belief he admits the alleirations 
set forth in parag-i-aph 1 of the petition. 

2. He admits the alleirations set foi'th in paraii:raph 2 of 
the petition. 

3. He admits the alleirations set forth in para, 2 :raph 3 of 
the petition, and that “Exhibit A” therein referred to ap¬ 
pears to be a true and correct copy of the application filed 
by the plaintiff. 
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4. He admits the alle^rations set forth in parag:raph 4 of 
the petition, and that “Exhibit B” therein referred to ap- 
j)ears to be a true and correct copy of the Commissioner’s 
letter except that in line three the reference to “Sec. 2” 
should be a reference to “Sec. 4.” 

17 5. He admits the allegations set forth in para- 
gra])h 5 of the petition, and that “Exhibit C” therein 

referred to a])])ears to be a true and correct co})y of the ap- 
])eal filed by the plaintiff. 

6. He admits the allegations set forth in paragraph 6 of 
the petition, and that “Exhibit D” therein referred to ap¬ 
pears to be a ti'ue and correct copy of the decision of the 
First Assistant Secretary. 

7. He denies each and every allegation set foi-th in para¬ 
graph 7 of the petition. 

8. He denies that under the Leasing Act of February 25, 
1920, as amended by the Act of August 21, 1935, there is any 
mandatory direction to issue ];rospecting permits or leases 
under section 17 to any qualified applicant; he denies that 
the mineral deposits in the lands embraced by plaintiff’s 
application are owned by the United States; and he denies 
that the plaintiff is entilled to a preference right to a lease 
of those lands. Defendant admits the remaining allega¬ 
tions set forth in paragraj)!! S of the petition. 

Further answei-ing paragraph 8 of the petition, he states 
that the United States has no such interest in the lands em¬ 
braced in ])laintiff’s application that i1, acting through the 
defendant or otherwise, can grant any right in the minerals 
by lease or otherwise to this ])laintiff or anyone else; and 
(hat those lands are not subject to permit or lease under 
the Act of February 25, 1920, as amended. 

9. He admits that he has refused to grant the lease for 
which the ])lalntiff a])plied, that the departmental decision 
of December 1(5, 193(5, recognized an interest of the United 
States in the minei’als underlying the lands applied for, and 
that the plaintiff' has exhausted his administrative reme¬ 
dies. Defendant denies each and all of the other allegations 
set forth in the three paragraphs contained in the petition 

under the numei’al 9. 

18 Answei’ing the ])etition as a whole and responding 
to the rule to show cause, defendant says; 

10. That the Act of February 25, 1920, as amended by 
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the Act of Augrist 21,1935, does not cast on the Secretary of 
the Interior any plain, imperative or ministerial duty to 
issue permits or leases under amended section 17, but that 
said act, as amended, merely j^rants authority to the Secre¬ 
tary of the Interior and, with that authority, a discretion 
in the issuance of such permits or leases. That the exercise 
of the discretion e-ranted bv Conu:ress to the Seeretarv of 
the Interior cannot be controlled by writ of mandamus. 

11. That the lands for which the plaintiff seeks a lease 
are lands in wliicli the United States has no interest or title 
to found the issuance of a permit or lease and that the 
United States, actine; through the defendant, or otherwise, 
cannot jjrant any rights to tlie plaintiff or anyone else under 
the Act of February 25, 1920, as amended, or any other act. 

12. That the departmental decision of December 16, 1936, 
was made after full and careful consideration; that in 
making that decision the defendant was exercising a jiroper 
discretion and was not considering the performance of a 
plain, imperativ’e or ministerial duty; that the matters 
therein decided were within the jurisdiction of the defen¬ 
dant; that the decision was not arbitrary or capricious, but 
was based on the exercise of a sound judgment; that that 
decision is not subject to review by the Courts and that the 
writ of mandamus will not lie to control the discretion ex¬ 
ercised by the defendant in the making of his decision. 

13. That, subsequent to the decision of December 16, 
1936, the Department of the Interior, of its own initiative, 

reconsidered the nature of the interest in those lands 
19 held by the State of Kansas; that, as a result of that 

reconsideration, the Solicitor of the Department of 
the Interior on February 10, 1937, rendered his opinion M- 
28942, a copy of which is attached hereto as E.xhibit “A” 
and prayed to be read as a part hereof as though fully set 
out herein; that, in that opinion, the Solicitor reaffirmed the 
correctness of the departmental decision of December 16, 
1936, in denying plaintiff’s application on the ground that 
the United States had no title to the lands involved, but 
that, in considering the interests held by the State of Kan¬ 
sas, he held that that State “has title to all minerals in the 
lands involved and has the right to provide for mining and 
removing the same so long as the United States cannot es¬ 
tablish any right of reverter.’’ 
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14. That the defendant requested the opinion of the At¬ 
torney General of tlie United States on the question decided 
by the Solicitor in his opinion M-28942; that the Attorney 
General has res|)ondcd with his concurrence in the views of 
the Solicitor of the Deparlnieiit of the Interior that the 
mineral rights are vested in the State of Kansas; that that 
decision is obvuously correct; and that, in any event, it is a 
d(H*ision made in the exercise of proper judgment with 
proper jurisdiction and not reviewable by the Courts. 

15. That the decisions of the Solicitor of the Interior De¬ 
partment and of the Attoj’iiey General are in accord with 
the departmental decision of December 16, 1036, in holding 
that the land sought by this plaintiff cannot be leased 
under the Act of February 25. 1020, ns amended; that, had 
those former decisions been otherwise, the defendant would 
have reconsidered his decision of December 16, 1936; but 
that that later decision, having been substantiated, is now 
the ultimate and final decision of the defendant which is 

made in the exercise of a sound discretion, within the 
20 jurisdiction of the defendant, acting in a quasi-ju- 
dicial capacity; and that that decision cannot be re¬ 
viewed by the Courts or controlled by the writ of man¬ 
damus. 

Wherefore, tlie premises considered, the defendant, hav¬ 
ing made full response to the rule to show cause, and hav¬ 
ing submitted his answer to the allegations of the plain¬ 
tiff’s petition for writ of mandamus, prays that the said 
petition be dismissed and the rule be discharged at plain¬ 
tiff’s cost and that defendant be permitted to go hence with¬ 
out day and with his costs. 

HAROLD L. ICKES, 

Secretary of the Interior 

By: CHARLES WEST 

Acting Secretary of the In¬ 
terior. 

NATHAN R. MARGOLD 
Solicitor, 

Department of the Interior. 

FREDERIC L. KIRGIS 
First Assistant Solicitor, 

Department of the Interior. 

Attorneys for Defendant. 
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21 District of Columbia, 

I, Charles West, beinj^; duly sworn, state that I am the 
Acting Secretary of the Interioi-, th.at I hav’e read the above 
and foreiroine: answer and res])onse by me subscribed on 
behalf of Harold L. Ickes, Secretary of the Interior, and 
that I v’erily believe that the facts set forth therein are 
true. 

CHARLES WEST 


Subscribed and sworn to before me this 24 day of April, 
1937. 

FERDIXAXD D. MORAX— 
Not ary Public in and for the 
District of Columbia. 

(Seal) 

My commission expires June 15, 1941, 

Service of copy of above answer and response accepted 
and acknowled.^ed this 26th day of A])ril, 1937. 

ROY ST LEWIS— 

M. 

Attorney for Plaintiff. 

22 EXHIBIT “A” 


United States 
Department of the Interior 
Office of the Solicitor 
Washington 

M. 28942 


The Honorable 

The Secretary of the Interior. 


February 10, 1937. 


Mv dear Mr. Secretarv: 

* * 

Request has been made to me for an opinion upon the 
question of title to oil and gas dei)osits in certain lands in 
Ts. 13 and 14 S., Rs. 18 and 19 W., Gth P.M., Kansas. 

The lands involved were withdrawn by Executive order 
dated August 28, 1868, for the Fort Hays Military Reser¬ 
vation. By Plxecutive order of October 22, 1889, the reser¬ 
vation was placed under the jurisdiction of the Secretary 
of the Interior for disposition as an abandoned military 
reservation. 
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The act of March 28, 1900 (31 Stat. 52), as amended by 
the act of August 27, 1914 (38 Stat. 710), reads as follows: 

“That tile abandoned Fort Hays Military Reservation 
and all the iniproveinents thereon, situated in the State of 
Kansas, be, and the same are hereby, granted to said State 
upon the conditions that said State shall establish and 
maintain perj)etua!ly thereon, first, an experiment station 
of tlie Kansas Agricultural College or a State agricultural 
college and exijeriniental station; second, a western branch 
of the Kansas State Normal School or a State normal 
school, and that in connection therewith the said reserva¬ 
tion shall be used and maintained as a public ])ark: Pro¬ 
vided, That said State shall within five years, from and 
after the passage of this Act, accept this grant, and shall by 
proper legislative action establish on said reservation an 
experiment station of the Kansas Agricultural College or 
a State agricultural college and experiment station, and a 
western branch of the State Noj-mal School or a State nor¬ 
mal school; and whenevei- the lands shall cease to be used 
b}' said State for the purpose herein mentioned the same 
shall revert to the United States: Provided further, That 
the provisions of this Act shall not apply to any tract or 
tracts within the limits of said reservation to which a 
23 valid claim has attached, by settlement or otherwise, 
under any of the public-land laws of the United 
States: Provided, That nothing contained in this Act shall 
be construed to entitle the State of Kansas to any additional 
appropriation out of the Treasury of the United States.” 

In June 1936 three oil and gas lease applications, under 
the act of August 21, 1935 (49 Stat. 674), were filed for the 
lands in question and by decisions dated June 16, 1936, the 
Commissioner of the General Land Office rejected said ap¬ 
plications on the ground that the lands had been granted to 
the State for the i)urpose named in the granting act with 
a reversionary interest in the United States in the event 
the State should cease to use the lands for the specified pur- 
l)Ose. The Commissioner said that the State’s title was sim¬ 
ilar to that held by railroad companies under their rights- 
of-way grants, citing the case of.7?/o Grande Western Rail- 
ivay Company v. Sfrinyham (239 U. S. 44). 

The api)licants api)ealed. By decision of December 16, 
1936, this Department affirmed the action of the Commis- 




20 U. S. ON RELATION OF G. C. ROUGHTON V. H. L. ICKES, 


sioner, expressing: llie opinion that the situation closely re- 
semhled that of lands covered bv rie:ht-of-\vav ijrants, and 
that for the puri)ose of prospecting: for and developing oil 
and ^as deposits which might exist in said lands an act of 
Congress similar to the act of May 21, 1930 (46 Stat. 373), 

was necessarv. 

•> 

It appears that the State of Kansas has accepted the 
grant and complied with the conditions thereof. 

It will be noted that the lands involved were granted to 
the State of Kansas without any reservation but upon con¬ 
dition that they should revert to the United States if they 
should cease to be used for the ])urpose mentioned in the 
act. But there is no provision, express or implied, that they 
must be used exclusively for that purpose. The condition 
of the granting act is not violated so long as the lands 
24 are used by Kansas for a State agricultural college 
and experiment station, a State normal school, and 
a public park. And in so using the lands the State has un¬ 
restricted ownership and can use them for any other pur¬ 
pose that is not inconsistent with the provisions of the 
granting act. 

The possibility of reverter merely is not an estate in land, 
and until the contingency happens the whole title is in the 
grantee. Vail v. Loiuj Islaud R. Co. (106 N. Y. 283, 12 N. 
E. 607); Method 1st Protestant Church v. Yonug (130 N.C. 
8, 40 S.E. 691); New Jerseg Zinc and Iron Co. v. Morris 
Canal and Banking Co. (44 X. J. E. 398, 15 A. 227). 

The proprietor of a (lualified or base fee has the same 
rights and privileges ov’er his estate till the contingency 
upon which it is limited occurs as if he were tenant in fee 
simple. Landers v. Landers (151 Ky. 206, 151 S.AV. 386). 

A modified fee confers the same absolute right of use 
and to commit waste unrestrained as a fee simple. Fox v. 
Van Fleet (160 Ky. 796, 170 S.W. 185). 

In the cited case of Rio Grande Ry. v. Stringham the Su¬ 
preme Court held: 

“The right of way granted by this (Act of ]\Iarch .3, 1875, 
18 Stat. 482) and similar acts is neither a mere easement, 
nor a fee simple absolute, but a limited fee, made on an im¬ 
plied condition of reverter in the event the company ceases 
to use or retain the land for the purposes for which it is 
granted, and carries with it the incidents and remedies 
usually attending the fee.” 
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Congress and this Department have taken the view that 
a right-of-way grantee has no right or title to any minerals 
in the granted land. Act of ?>Iarch 8, 1922 (42 Stat. 414); 
Act of May 21, 1930, sirpra; Whidfior Reservoir and Canal 
Company v. Miller (51 L, 1). 27); A. Otis Birch and M. Es¬ 
telle C. Birch (53 I. D. 340). 

25 But the acts of Congress granting rights of way 
can readily be distinguished from the grant made in 
this ease. The former grant rights of way through the pub¬ 
lic lands. From the necessities of situations which pre¬ 
sented themselves the Supreme Court of the United States 
construed the right-of-way grants as being something more 
than mere easements. But in tlie case of United States v. 
Big Horn Land and Cattle Co. (17 F. (2d) 357) the court 
properly said: 

“We think it, therefore, not imijortant whether the in¬ 
terest or estate passed be considered an easement or a lim¬ 
ited fee. In any event it is a limited fee in the nature of 
an easement. 

****#*•## 

“Howev’er highly prized may be the piscatorial privileges 
claimed by the defendant, we find nothing in the Act of 
March 3, 1891, granting to the defendant a limited fee in 
the land surrounding the lake for such purpose.” 

The grant to the State of Kansas here inv’olved is clearly 
a grant of the land itself, subject only to a possibility of 
reverter on condition broken. 

The act of IMay 5, 1876 (19 Stat. 52, U. S. C., Tit. 30, Sec. 
49), is as follows: 

“That within the States of Missouri and Kansas deposits 
of coal, iron, lead, or other mineral be, and they are here¬ 
by, excluded from the operation of the Act entitled ‘An Act 
to promote the development of the mining resources of the 
United States’, approved May tenth, eighteen hundred and 
seventy-two, and all lands in said States shall be subject 
to disposal as agricultural lands.” 

There cannot, then, be any question, under the old mining 
laws, of the validity of the grant on account of any possible 
mineral character of the land. 

The act of July 17, 1914 (38 Stat. 509), can have no ap¬ 
plication unless title to the land reverts to the United States 
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on condition broken. The State of Kansas accepted the 
grant many years ago and ai)parently no question of the 
existence of oil and gas deposits in these lands was raised 
until earlv in the vear 1936. In this connection see the case 

*> w 

of Henry Chamberlain (48 L. D. 411). 

26 The Act of February 25, 1920 (41 Stat. 437), as 
amended by the act of August 21, 1935, supra, is 

complementary to the act of July 17, 1914, supra, and can 
have no application to lands of which the title has passed 
from the United States without reseiwation of minerals. 
Marathon Oil Company v. Tre.-?/ (48 L. D. 150). 

The Department correctly rejected the oil and gas lease 
applications because the Federal Government had no title 
to the lands involved. But it was not necessary for a de¬ 
cision upon the appeal to express an opinion that the State 
had no title to any mineral deposits nor any right to mine 
and remov’e minerals. 

In my opinion the State of Kansas has title to all minerals 
in the lands involved and has the right to provide for 
mining and removing the same so long as the United States 
cannot establish any right of rev’erter. The cited depart¬ 
mental decision of December 16, 1936, should be vacated to 
the extent of any e.xpression of opinion that the State of 
Kansas has no right or title to minerals in the lands in 
question. 

Respectfully, 

(Sgd) NATHAN R. MARGOLD, 
Solicitor. 

27 Reply to Answer 

Filed June 24 1937 

• ••••#•## 

Comes now the above named Plaintiff, and for reply to 
the answer to petition for writ of mandamus and response 
to rule to show cause, filed by the Defendant, denies each 
and every allegation therein contained that is inconsistent 
and at variance with Plaintiff’s petition. Plaintiff further 
alleges that the allegations in said answer and response 







U. S. ON RELATION OF G. C. ROUGHTON V. H. L. ICKES. 23 


show that the Defendant used his discretion in an arbitrary 
and capricious manner. 

LONG, ST. LEWIS AND NYCE, 
By ROY ST. LEWIS 

Attorneys for Plaintiff. 

I consent to the filing of the above out of time. 

FREDERIC L. KIRGIS 

First Assistant Solicitor, Department of the Interior 
Attorney for Defendant. 

28 Stipulation 

Filed November 23 1937 

♦ *****##* 

It is hereby stipulated by and between the parties to the 
above-entitled case by their respective attorneys that the 
lands described in paragraph 4 of the plaintiff’s application 
to the Commissioner of the General Land Office for oil and 
gas lease, copy of which application appears as Exhibit 
“A” to plaintiff’s petition herein, are the same lands which 
are referred to as “the abandoned Fort Hays Military 
Reservation” in the act of ^larch 28, 1900 (31 Stat. 52), as 
amended by the act of August 27, 1914 (38 Stat. 710). 

LONG, ST. LEWMS & NYCE, 
ROY ST. LEWIS, 

Attorneys for Plaintiff. 

FREDERIC L. KIRGIS 
First Assistant Solicitor, 
Department of the Interior, 
Attorney for Defendant. 

29 Defendants Exhibit 1 

United States of America 

Department of the Interior 
Washington, D. C. 

November 17, 1937 

Pursuant to Title 28, Paragraph 661, United States Code, 
I hereby certify that the annexed paper is a true copy of a 











24 U. S. ox RELATION OF G. C. ROUGHTON V. H. L. ICKES. 


certified copy of Senate Bill 497 of the Kansas Legislature, 
Approved March 5, 1915, appearing in the files of the De¬ 
partment. In Testimony \Vhereof, 1 have hereunto sub¬ 
scribed my name, and caused the seal of the Department 
of the Interior to be affixed, the day and year first above 
written. 

T A WALTERS 
First Assistant Secretary of 
the Interior. 

(Seal) 

30 Senate Bill No. 497. 

An Act accepting the abandoned Fort Hays military 
reservation from the United States and accei^ting the pro¬ 
visions of an act of Congress relating thereto, approved 
August 17th, 1914 and entitled ‘‘An act to amend an act of 
Congress approved March 28th 1900 (vol. 31, Statutes at 
Large, page 52), entitled “An act granting to the state of 
Kansas the abandoned Fort Hays military reservation, in 
said state, for the purpose of establishing an experiment 
station of the Kansas State Agricultural College, and a 
western branch of the State Normal School thereon, and for 
a public park. ’ ’ 

Be it enacted by the Legislature of the State of Kansas: 

Section 1. That the state of Kansas hereby accepts from 
the United States the abandoned Fort Hays military reser¬ 
vation as provided for by an act of Congress relating there¬ 
to, approved August 17th, 1914, entitled, “An act to amend 
an act of Congress approved March 2Sth, 1900 (vol. 31, 
Statutes at Large, page 52), entitled ‘An act granting to 
the state of Kansas the abandoned Fort Hays military res¬ 
ervation, in said state, for the purpose of establishing an 
experiment station of the Kansas State Agricultural Col¬ 
lege, and a western branch of the State Normal School 
thereon, and for a public park,’ ” and hereby accepts the 
provision of said act of Congress. 

Sec. 2. It is hereby made the duty of the Governor of this 
state within thirty days after the taking elTect of this act 
to transmit a certified copy of the same to the Secretary of 
the Interior of the United States. 

Sec. 3. This act shall take effect and be in force from and 
after its publication in the official state paper. 
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I hereby certify that the above Bill originated in the 
Senate, and passed that body February 15th, 1915. 

W. Y. MORGAN 
President of the Senate. 

BURT E. BROWN 
Secretary of the Senate. 

Passed the House March 3rd 1915. 

ROBERT STONE 
Speaker of the House. 

I. E. LAMBERT 
Chief Clerk of the House. 

Approved March 5, 1915. 

ARTHUR CAPPER 
Governor. 

State of Kansas. 


Office of Secretary of State. 

I, J. T. Botkin, Secretary of State of the State of Kan¬ 
sas, do hereby certify that the above and foregoing is a 
correct copy of the original enrolled bill now on file in my 
office. 

In Testimonv Whereof, I have hereunto subscribed mv 
name and affixed mv official seal, this 171h dav of Mav, 1915. 

J T BOTKIN 
Secretary of State. 

By E A CORWELL 

Asst. Secretary of State. 

31 Defendant’s Exhibit 2 


United States of America 


Department of the Interior 
Washington, D. C. 

November 11, 1937 

Pursuant to Title 28, Paragraph 661, United States Code, 
I hereby certify that the annexed is a true copy of the 
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oriiriiial as it apiiears on the records and files of this De¬ 
partment. 

In Testimony Whereof, I hav’e hereunto subscribed my 
name and caused the seal of the Dei)artment of the In¬ 
terior to be affi.xed, the day and year first above written. 

T A WALTERS 

(Seal) F/r.s'f Assistavt Secretary of 

the Interior. 

32 United States 

De})artment of the Interior 
Office of the Solicitor 
Washington 

^r. 28942. Feb 10 1937 

The Honorable 
The Secretary of the Interior. 

Mv dear Mr. Secretaiw: 

* * 

Request has been made to me for an opinion upon the 
question of title to oil and gas deposits in certain lands in 
Ts. 13 and 14 S., Rs. 18 and 19 W., 6th P.M., Kansas. 

The lands involved were withdrawn by Executive order 
dated August 28, 186S, for the Fort Hays Militaiy Reserva¬ 
tion. By p]xecutive order of October 22, 1889, the reserva¬ 
tion was placed under the jurisdiction of the Secretary of 
the Interior for disposition as an abandoned military' reser¬ 
vation. 

The act of March 28, 1900 (31 Stat. 52), as amended by 
the act of August 27, 1914 (38 Stat. 710), reads as follows: 

“That the abandoned P''ort Hays Military Reservation 
and all the improvements thereon, situated in the State of 
Kansas, be, and the same ai-e hereby, granted to said State 
upon the conditions that said State shall establish and main¬ 
tain perpetually thereon, first, an experiment station of the 
Kansas Agricultural College or a State agricultural college 
and experimental station; second, a western branch of the 
Kansas State Normal School or a State normal school, and 
that in connection therewith the said reservation shall be 
used and maintained as a public park: Provided, That said 
State shall within five years, from and after the jiassage of 
this Act, accept this grant, and .shall by proper legislative 
action establish on said reserv^ation an experiment station 
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of the Kansas Agricultural College or a State agri- 

33 cultural college and experiment station, and a west¬ 
ern branch of the State Normal School or a State 

normal school; and whenever the lands shall cease to be 
used by said State for the purpose herein mentioned the 
same shall revert to the United States: Provided further, 
That the provisions of this Act shall not apply to any tract 
or tracts within the limits of said reservation to which a 
valid claim has attached, by settlement or otherwise, under 
any of the public-land laws of the United States: Provided, 
That nothing contained in this Act shall be construed to en¬ 
title the State of Kansas to any additional appropriation 
out of the Treasury of the United States.” 

In June 1936 three oil and gas lease applications, under 
the act of August 21, 1935 (49 Stat. 674), were filed for the 
lands in question and by decisions dated June 16, 1936, the 
Commissioner of the General Land Ofl&ce rejected said ap¬ 
plications on the ground that the lands had been granted to 
the State for the purpose named in the granting act with a 
reversionary interest in the United States in the event the 
State should cease to use the lands for the specified pur¬ 
pose. The Commissioner said that the State’s title was 
similar to that held by railroad companies under their 
rights-of-way grants, citing the case of Ttio Grande West¬ 
ern Baihvay Company v. Stringham- (239 U. S. 44). 

The applicants appealed. By decision of December 16, 
1936, this Department affirmed the action of the Commis¬ 
sioner, expressing the opinion that the situation closely re¬ 
sembled that of lands covered by right-of-way grants, and 
that for the purpose of prospecting for and developing oil 
and gas deposits which might exist in said lands an act of 
Congress similar to the act of May 21, 1930 (46 Stat. 373), 
was necessary. 

34 It appears that the State of Kansas has accepted 
the grant and complied with the conditions thereof. 

It will be noted that the lands involved were granted to 
the State of Kansas without any reservation but upon con¬ 
dition that they should revert to the United States if they 
should cease to be used for the purpose mentioned in the 
act. But there is no provision, express or implied, that they 
must be used exclusively for that purpose. The condition 
of the granting act is not violated so long as the lands are 
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used by Kansas for a State agricultural college and experi¬ 
ment station, a State normal school, and a public park. And 
in so using the lands the State has unrestricted ownership 
and can use them for any other purpose that is not incon¬ 
sistent with the ijrovisions of the granting act. 

The j)Ossibility of reverter merely is not an estate in land, 
and until the contingency happens the whole title is in the 
grantee. Vail v. Long Island R. Co. (106 N. Y. 283, 12 X. E. 
607); Methodist Protestant Church v. Young (130 X. C. 8, 
40 S. E. 691); New Jersey Zinc and Iron Co. v. Morris 
Canal and Banking Co. (44 X. J. E. 398, 15 A. 227). 

The proprietor of a qualified or base fee has the same 
rights and privileges over his estate till the contingency 
upon which it is limited occurs as if he were tenant in fee 
simple. Landers v. Landers (151 Ky. 206, 151 S. AV. 386). 

A modified fee confers the same absolute right of use and 
to commit waste unrestrained as a fee simple. Fox v. Van 
Fleet (160 Ky. 796, 170 S. W. 185). 

35 In the cited case of Rio Grande Ry. v. Stringham 
the Supreme Court held: 

“The right of way granted by this (Act of March 3, 1875, 
18 Stat. 482) and similar acts is neither a mere easement, 
nor a fee simple absolute, but a limited fee, made on an 
implied condition of reverter in the event the company 
ceases to use or retain the land for the purposes for which 
it is granted, and carries with it the incidents and remedies 
usually attending the fee.” 

Congress and this Department have taken the view that 
a right-of-way grantee has no right or title to any minerals 
in tile granted land. Act of March 8, 1922 (42 Stat. 414); 
Act of May 21, 1930, suimt; Windsor Reservoir and Canal 
Company v. Miller (51 L. D. 27); A. Otis Birch and M. Es¬ 
telle C. Birch (53 I. D. 340). 

But the acts of Congress granting rights of way can 
readily be distinguished from the grant made in this case. 
The former grant rights of way through the iiublic lands. 
From the necessities of situations which presented them¬ 
selves the Supreme Court of the United States construed 
the right-of-way grants as being something more than mere 
easements. But in the case of United States v. Big Horn 
Land and Cattle Co. (17 F. (2d) 357) the court projierly 
said: 
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“We think it, therefore, not important whether the inter¬ 
est or estate passed be considered an easement or a limited 
fee. In any event it is a limited fee in the nature of an 
easement. 

• ***•« 

“However highly prized may be the piscatorial privileges 
claimed by the defendant, we find nothing in the Act of 
March 3, 1891, granting to the defendant a limited fee in 
the land surrounding the lake for such purpose.” 

The grant to the State of Kansas here involved is 

36 clearly a grant of the land itself, subject only to a 
possibility of reverter on condition broken. 

The act of May 5, 1876 (19 Stat. 52, U. S. C., Tit. 30, Sec. 
49), is as follows: 

“That within the States of Missouri and Kansas deposits 
of coal, iron, lead, or other mineral be, and they are hereby, 
excluded from the operation of the Act entitled ‘An Act 
to promote tlie development of the mining resources of the 
United States’, approved iMay tenth, eighteen hundred and 
seventy-two, and ail lands in said States shall be subject to 
disposal as agricultural lands.” 

There cannot, then, be any question, under the old min¬ 
ing laws, of the validity of the grant on account of any pos¬ 
sible mineral character of the land. 

The act of July 17, 1914 (38 Stat. 509), can have no ap¬ 
plication unless title to the land reverts to the United 
States on condition broken. The State of Kansas accepted 
the grant many years ago and apparently no question of 
the existence of oil and gas deposits in these lands was 
raised until early in the year 1936. In this connection see 
the case of Henry Chamherlnhi (48 L. D. 411). 

The act of February 25, 1920 (41 Stat. 437), as amended 
by the act of August 21, 1935, supra, is complementary to 
the act of July 17, 1914, supra; and can have no application 
to lands of which the title has passed from the United 
States without resei'vation of minerals. Marathon Oil 
Company v. West (48 L. D. 150). 

The Department correctly rejected the oil and gas 

37 lease ai)plications because the Federal Government 
had no title to the lands involved. But it was not 

necessary for a decision upon the appeal to express an opin- 
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ion that the State had no title to any mineral deposits nor 
any ri<;ht to mine and remove minerals. 

In my o])inion the State of Kansas has title to all min¬ 
erals in the lands involved and has the right to provide 
for mining and removing the same so long as the United 
States cannot establish any right of reverter. The cited 
departmental decision of December 16, 1936, should be 
vacated to the extent of any expression of opinion that 
the State of Kansas has no right or title to minerals in the 
lands in question. 

Respectfully, 

NATHAN R. MARGOLD, 

Solicitor. 

38 Order 

Filed December 2- 1937 

• # # • # • 

The above-entitled cause having come on for final hear¬ 
ing upon the petition filed, the rule to show cause issued, 
and the answer and response to the rule filed herein, and 
the parties having appeared in oi)en court by their respec¬ 
tive attorneys, upon due submission and full argument and 
upon careful consideration, the Court being fully advised 
in the premise, it is hereby 

Ordered, Adjudged and Decreed this 2nd day of Decem¬ 
ber, 1937, that the application for writ of mandamus be 
denied and the plaintiff’s petition be dismissed. 

Wherefore, it is considered that the plaintiff takes noth¬ 
ing by this suit, and the defendant goes hence without day, 
is for nothing held and recovers of the plaintiff his costs 
of defense to be taxed by the clerk and has execution there¬ 
of, to which the plaintiff excepted; exceptions allowed. 

JENNINGS BAILEY, 

Justice. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record in open court notes an a]q)eal to the United 
States Court of Appeals for the District of Columbia, 
whereupon an undertaking to act as a cost bond is hereby 
fixed in the sum of one hundred dollars ($100) with leave 
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to deposit fifty dollars ($50) cash with the clerk in lieu 
thereof. 

JEXXIXGS BAILEY, 

Justice. 

Xo objection as to form: 

LOXG, ST. LEWIS & XYCE 

By ROY ST. LEWIS 

Attorvey for plaintiff. 

M. 

39 Me7noranJi(7n 

December 11- 1937 

$50.00 C’ash Deposit in lieu of Bond on Appeal. 


Assig7i7}7ent of Errors 
Filed December 11 1937 

• # V « m * 

Plaintiff in the abovx' entitled cause says that the Court 
in disniissin,:!: tlie Petition herein prayed for; in discharg- 
ing Rule to Show Cause; and in denying the application for 
Writ of Mandamus, erred in the following respects, to-wit: 

First. In its order of December 2, 1937, dismissing Peti¬ 
tion for Writ of Mandamus. 

Second. In its order of December 2, 1937, discharging 
Rule to Show Cause. 

Third. In not holding that Plaintiff’s Petition for Writ 
of Mandamus states a Cause of Action entitling said Plain¬ 
tiff to the relief jn'ayed for in said Petition. 

Fourth. In not recognizing the vested proi)erty right of 
Plaintiff herein. 

Fifth. In failing to give proper effect to the Act of Con¬ 
gress of February 25, 1920 (41 Stat. 437) and Amend¬ 
ments thereto. 

Sixth. In other respects apparent of record. 

LOXG, ST. LEWIS AXD XYCE 
By: ROY ST. LEWIS 

Attor7ieys for Plamtiff. 

Service acknowledged this 8th day of December, 1937. 

DAVID M HUDSOX 

Attor7iey for the Defe7ida7it. 
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40 Designation of Record 

Filed December 11 1937 

# « • * I# # 

The Clerk in makini>: up the transcript of record herein 
will include therein the followin<>:: 

1. The Petition for Mandamus, together with Exhibits 
A, B, C, and D. 

2. The Rule to Show Cause and Marshal’s Return. 

3. Answer and Response to the Rule to Show Cause, 
with exliibit. 

4. Reply to Answer. 

5. Stipulation. 

6. Defendant’s Exhibits, 1 and 2. 

7. Order of Court, showing exceptions of Plaintiff taken 
and allowed; and notice in open court of an ai)])oal to the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

8. The Assignment of Errors. 

9. This designation. 

LOXG, ST. LEWIS AXD XYCE 

By: ROY ST. LEWIS 

Attorneys for the Plaintiff 

Service acknowledged this 8th day of December, 1937. 

DAVID M HUDSOX 

Attorney for the Defendant. 


41 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 

United States for the District of Columbia, hercbv certify 

• * •' 

the foregoing pages numbered from 1 to 40, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 88469 at Law, wherein 
United States on relation of G. C. Roughton is Plaintiff 
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and Harold L. Ickes, as Secretary of the Interior, is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe by name 
and affix the seal of said Court, at the City of Washinj^on, 
in said District, this 20th day of January, 1938. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7113. United States on relation 
of G. C. Roughton, Appellant v. Harold L. Ickes, as Secre¬ 
tary of the Interior. United States Court of Appeals for 
the District of Columbia Piled Feb 18 1938 Joseph W. 
Stewart, Clerk. 
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^niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
Jaxuaky Term 1938 


No. 7113 


United States on Relation of G. C. Roughton, 

Appellant, 

vs. 

Harold L. Ickes, as Secretary of the Interior, 

Appellee. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia, wherein the appellant herein was plaintitf in the 
court below. The order of judgment denied the appli¬ 
cation for writ of mandamus and dismissed plaintiff’s 
petition. This case is before this Court upon what is 
practically an agreed statement of facts. As shown 
by the record, the appellant herein is a citizen of the 
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United States, qualified in all respects to locate and 
apply for and otherwise acquire, own and hold oil and 
gas prospecting leases on the public domain of the 
United States. The writ of mandamus as herein 
sought, was to compel the appellee in his official and 
representative capacity to honor an application as filed 
by the appellant. 

The application for preferential rights to lease min¬ 
eral lands without competitive bidding was filed by the 
appellant June 2, 1936; said application covered cer¬ 
tain lands within the State of Kansas; same was for¬ 
warded to the General Land Office, Department of the 
Interior, Washington, District of Columbia, where it 
was assigned Serial No. G. L. 0. 06440 (R. 5). Said 
application was filed under the terms and provisions 
of an Act of Congress approved February 25, 1920, 
(41 Stat. 437), as amended by the Act of Congress ap¬ 
proved August 21, 1935 (49 Stat. 674). 

Appellant’s application was denied by the Commis¬ 
sioner of the General Land Office on June 16, 1936 (R. 
8). An appeal from this denial was taken July 15, 
1936, to the Secretary of the Interior (R. 9). On De¬ 
cember 16, 1936, the Secretaiy of the Interior denied 
the application of the appellant in affirming the deci¬ 
sion of the Commissioner of the General Land Office 
(R. 13). 

A Rule to Show Cause was issued by Justice F. Dick¬ 
inson Letts of the District Court of the United States 
for the District of Columbia, January 29, 1937 (R. 14). 

The two thousand five hundred and twenty acres un¬ 
der discussion legally described in appellant’s applica¬ 
tion (R. 6) was formerly a part of the old Fort Hays 
Militaiy Reservation in the State of Kansas. By Ex¬ 
ecutive Order of October 22, 1889, the land was placed 
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in control of the Secretary of the Interior for disposi¬ 
tion; the Military reservation was abandoned. 

By an Act of Congress of March 28, 1900 (31 Stat. 
52), as amended by the Act of August 27,1914 (38 Stat. 
710), the land was granted to the State of Kansas for 
special purposes; to-wit, to establish and maintain per¬ 
petually thereon an experimental station of the Kan¬ 
sas Agricultural College or a State agricultural col¬ 
lege and experimental station; a western branch of the 
Kansas State Normal School or a State Normal School, 
and that in connection therewith the land shall be used 
and maintained as a public park; and provision was 
made that whenever Kansas failed to so use the land 
for such purpose, the same reverts to the United 
States. 

The grant to Kansas was not a fee simple title, con¬ 
sequently, the appellant contends the land is public 
lands, subject to the grant, and that he is qualified un¬ 
der the Acts of Congress to receive a permit, or a 
lease on the lands covering the mineral deposits, that 
he is the first person making application for the lease 
of the lands not within any known geologic structure 
of a producing oil or gas field and he is in all respects 
qualified under the Acts of Congress to the preference 
right of the lease. 

ASSIGNMENTS OF ERROR. 

Plaintitf in the above entitled cause says that the 
Court in dismissing the Petition herein prayed for; in 
discharging Rule to Show Cause; and in denying the 
application for Writ of Mandamus, erred in the fol¬ 
lowing resjKJcts, to-wit: 

First. In its order of December 2, 1937, dismiss¬ 
ing Petition for Writ of Mandamus. 
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Second. In its order of December 2, 1937, dis¬ 
charging Rule to Show Cause. 

Third. In not holding that Plaintiff’s Petition 
for Writ of Mandamus states a Cause of Action 
entitling said Plaintiff to the relief prayed for in 
said Petition. 

Fourth. In not recognizing the vested property 
right of Plaintiff herein. 

Fifth. In failing to give proper effect to the 
Act of Congress of February 25, 1920 (41 Stat. 
437) and Amendments thereto. 

Sixth. In other respects apparent of record. 

ARGUMENT. 

1 . 

Leasing Act as Amended Clearly States the Ministerial 
Duties of Secretary of Interior. 

In the succeeding pages we shall present arguments 
to show that the Secretary has erroneously conceived 
the meaning and effect of his authority under the Act 
of Congress approved February 25,1920, entitled, “An 
act to promote the mining of coal, phosphate, oil, oil 
shale, gas and sodium on the public domain,” (41 Stat. 
437) (U. S. Code Title 30, Sections 185, 221, 223 and 
226) as amended by the Act of August 21, 1935 (49 
Stat. 674). 

Section 13 of said Leasing Act as amended is as fol¬ 
lows: 

“That the Secretary* of the Interior is hereby 
authorized and directed, under such necessary and 
proper rules and regulations as he may prescribe, 
to grant to any applicant qualified under this Act, 
a prospecting permit, which shall give the exclu- 
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sive right, for a period not exceeding two years, 
to prospect for oil and gas upon not to exceed two 
thousand five hundred and sixty acres of land 
wherein such deposits belong to the United States 
and are not within any known geological structure 
of a producing oil and gas field * * 

Roughton requested a lease on two thousand five 
hundred and twenty acres giving the legal descriptions 
(R. 6). The request was properly filed by a qualified 
person, all the rules and regulations were complied 
with and everything to be done by the applicant was 
observed as shown by the Response to Rule to Show 
Cause (R. 14). 

The appellant had exhausted his possibilities of se¬ 
curing relief in the Department of the Interior before 
filing his Petition for a Writ of Mandamus. It was 
charged in the Petition that Secretary’s action in re¬ 
fusing to grant to the appellant an oil and gas lease 
pursuant to his application was arbitrary, capricious 
and unreasonable. 

It could make no ditference how free from arbitrari¬ 
ness or capriciousness the determination of a Secre¬ 
tary might be, or how many decisions or regulations 
of the Department of the Interior or decisions of courts 
he might have considered in reaching a determination, 
if such determination were wrong, and resulted in de¬ 
priving a citizen of a vested property right. The courts 
by mandamus or injunction will prevent a wrong con¬ 
struction of such law by a department. 

If an act of Congress provides for a department to 
do a certain thing upon the happening of certain events, 
then, when such events have happened, the thing to 
be done by the department becomes ministerial and the 
courts will compel the performance of the thing by 
mandamus. 
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Cases will be cited by appellee wherein courts have 
stated in construing the Act of February 25,1920, com¬ 
monly kno^\^l as the Leasing Act, that the Secretary is 
given much discretion and the courts will not attempt, 
through mandamus, to control the exercise of the dis¬ 
cretion vested by law in the head of an executive de¬ 
partment of the Government. It will be observed all 
such cases construe the Act of February 25, 1920, and 
not the amended Act of 1935, to which Congress added 
the word “directed” for a significant purpose. 

The duty of the Secretary of the Interior in the in¬ 
stant matter is plainly described according to the Acts 
of Congress; the conditions for granting the oil and 
gas permits are free from doubt and equivalent to a 
positive command and his acts are regarded as minis¬ 
terial, performance should be compelled by mandamus 
under all existing circumstances. 

II. 

The Rulings of the Secretary of the Interior on Matters 
of Law are Reviewable in the Courts. 

The extraordinary^ remedy of mandamus will lie 
where an adequate, complete, and specific remedy of 
law does not exist. 

hi rc: Winn^ 213 U. S. 458, 53 L. Ed. 873. 

ReesitrJe v. Walker, 13 L. Ed. 693. 

High, Extra Leg. Rem. 3d ed. *15. 

As was stated by Justice Stephens of this Court in 
the case of Calf Leather Tanners' Assn, et al. v. Mor- 
gentliau, Secretary of the Treasury, 80 Fed. (2d) 536- 
541: 

“It is of course settled that if a duty imposed 
by law is plain, an administrative officer must per- 
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form that duty and is subject to mandamus if he 
refuses. He cannot rely upon the mere necessity 
of reading a statute or decision in respect of its 
applicability to facts before him and thereby ca¬ 
priciously, under the pretense of the exercise of 
discretion, avoid a plain duty. Wilbur v. United 
States ex rel. Krushnic, 280 U. S. 306, 50 S. Ct. 
103, 74 L. Ed. 445; Roberts v. United States, 176 

U. S. 221, 20 S. Ct. 376, 44 L. Ed. 443.” 

Ever so often an administrative official in a man¬ 
damus action will contend to the court that his avoid¬ 
ance of a plain duty is simply an exercise of judg¬ 
ment or discretion in determining his duty. 

The Supreme Court of the United States in the case 
of Wilbur V. United States ex rel. Emil L. Krushnic, 
280 U. S. 306-319, 50 S. Ct. 103, 74 L. Ed. 445 said as 
follows: 

“While the decisions of this court exhibit a re¬ 
luctance to direct a -writ of mandamus against an 
executive officer, they recognize the duty to do so 
by settled principles of law in some cases. Lane 

V. Hoglund, 244 U. S. 174,181, 61 L. Ed. 1066,1069, 
37 Sup. Ct. Rep. 558, and cases cited. In Roberts 
V. United States, 176 U. S. 221, 231, 44 L. Ed. 443, 
447, 20 Sup. Ct. Rep. 376, referred to and quoted 
in the Hoglund Case, this court said: 

“ ‘Every statute to some extent requires con¬ 
struction by the public officer whose duties may 
be defined therein. Such officer must read the 
law, and he must therefore, in a certain sense, 
construe it, in order to form a judgment from 
its language what duty he is directed by the 
statute to perform. But that does not neces¬ 
sarily and in all cases make the duty of the offi¬ 
cer anything other than a purely ministerial 
one. If the law direct him to perform an act in 
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regard to which no discretion is committed to 
him, and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, 
although depending upon a statute which re¬ 
quires, in some degree a construction of its 
language by the officer. Unless this be so, the 
value of this writ is very greatly impaired. 
Every executive officer whose duty is plainly de¬ 
volved upon him by statute might refuse to per¬ 
form it, and when his refusal is brought before 
the court he might successfully plead that the 
performance of the duty involved the construc¬ 
tion of a statute by him, and therefore it was not 
ministerial, and the court would on that account 
be powerless to give relief. Such a limitation 
of the powers of the court, we think, would be 
most unfortunate, as it would relieve from ju¬ 
dicial supervision all executive officers in the 
performance of their duties, whenever they 
should plead that the duty required of them 
arose upon the construction of a statute, no mat¬ 
ter how plain its language, nor how plainly 
they violated their duty in refusing to perform 
the act required.’ 

“See also Ballinger v. United States, 216 U. S. 
240, 250, 54 L. Ed. 464, 468, 30 Sup. Ct. Rep. 338. 

“In this case, the Secretary interpreted and ap¬ 
plied a statute in a way contrary to its explicit 
terms, and in so doing, departed from a plain offi¬ 
cial duty. A writ of mandamus should issue di¬ 
recting a disposal of the application for patent on 
its merits, unaffected by the temporary default in 
the performance of assessment labor for the as¬ 
sessment year 1920; and that further proceedings 
be in conformity with the views expressed in this 
opinion as to the proper interpretation and appli¬ 
cation of the excepting clause of the Leasing Act 
of February 25, 1920, and of Par. 2324, Revised 
Statutes of the United States. • • 
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The Interior Department in rejecting the applica¬ 
tion for an oil and gas lease June 16, 1936, first held 
the grant to Kansas did not convey the minerals in and 
to the lands under discussion to the State of Kansas; 
(R. 8) Exhibit “B” reads in part as follows: 

“The grant to the State was not a fee simple 
absolute carrying with it a right to the mineral in 
the land, but a title limited to the purposes named 
in the act with a reversionary interest in the 
United States in the event the State ceased to use 
the land for the said purposes. The State’s title^# 
is similar to that held by the railroad companies* 
under their right-of-way grants. (Rio Grande 
Western Railway Company v. Stringham, 239 
U. S., 44). 

“So long as the grant to the State is in effect 
the United States has no right to take from the 
land any oil or gas deposits therein, or to grant 
the right to take such deposits by others, or to in¬ 
terfere with the State’s possession of the land. 
The United States holds no present interest in the 
land or the mineral deposits therein except the 
right of reverter to be effective if and when the 
State ceases to use the land for the purpose set out 
in the grant. Neither can the State take the min¬ 
eral deposits from the land, since its title is held 
for the specific uses stated in this grant.” 

On the appeal from the above mentioned finding of 
the Commissioner of the General Land Office on June 
16, 1936, to the Secretary of the Interior before whom 
a hearing was had and on December 16, 1936, the deci¬ 
sion appealed was affirmed (R. 11-13). The Secretary 
in this decision stated in part as follows: 

“* • * The State and its agents have the exclu¬ 
sive right of possession and use in accordance 
with the terms of the statute. But they have no 
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right to drill for or to produce oil or gas, nor can 
they give such right to another. But the Govern¬ 
ment’s interest or ownership is not such that it 
can grant any right in the land to another.” 

After the Rule to Show Cause was issued by the 
Court to the Secretarv of the Interior on Januarv 29, 
1937 (R. 15) and before filing the answer to the peti¬ 
tion for Writ of Mandamus, the Solicitor for the De¬ 
partment of the Interior addressed to the Secretary of 
the Interior an opinion dated February 10, 1937, rela¬ 
tive to the land under discussion (R. 18) which opin¬ 
ion reaches a contrary position as taken by the Secre¬ 
tary of the Interior December 16, 1936. This opinion 
(R. 18-22) in part reads as follows: 

“The Department correctly rejected the oil and 
gas lease applications because the Federal Gov¬ 
ernment had no title to the lands involved. But it 
was not necessary for a decision uj^on the appeal 
to express an opinion that the State had no title 
to any mineral deposits nor any right to mine and 
remove minerals. 

“In my opinion the State of Kansas has title to 
all minerals in the lands involved and has the 
right to provide for mining and removing the 
same so long as the United States cannot estab¬ 
lish any right of reverter. The cited deijartmen- 
tal decision of December 16, 1936, should be va¬ 
cated to the extent of any expression of opinion 
that the State of Kansas has no right or title to 
minerals in the lands in question.” 

The possession of the State of Kansas to the use of 
the lands under discussion was obtained under the fol¬ 
lowing Act of Congress of March 28,1900, (31 Stat. 52). 

“Chapter 110—An Act granting to the State of 
Kansas the abandoned Fort Hays Military Reser- 
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vation, in said State, for the purpose of establish¬ 
ing an experiment station of the Kansas Agricul¬ 
tural College, and a western branch of the Kansas 
State Normal School thereon, and for a public 
park. 

“Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, that the abandoned Fort 
Hays Military Reservation and all the improve¬ 
ments thereon, situated in the State of Kansas, be, 
and the same are hereby, granted to the said 
State upon the conditions that said State shall 
establish and maintain perpetually thereon, first, 
an experiment station of the Kansas Agricultural 
College; second a western branch of the Kansas 
State Normal School, and that in connection 
therewith the said reservation shall be used and 
maintained as a public park; Provided, That said 
State shall, within five years from and after the 
passage of this Act, accept this grant, and shall 
by proper legislative action establish on said res¬ 
ervation an experiment station of the Kansas 
Agricultural College and a western branch of the 
Kansas State Normal School; and whenever the 
lands shall cease to be used by said State for the 
purposes herein mentioned the same shall revert to 
the United States: Provided further, That the 
provisions of this Act shall not apply to any tract 
or tracts within the limits of said reservation to 
which a valid claim has attached, by settlement or 
otherwise, under any of the public land laws of the 
United States. Approved March 28, 1900.” 

And the amended Act of August 27,1914. (38 Stat¬ 
utes at Large 710) 

“Chapter 291—An Act to amend an act of Con¬ 
gress approved March Twenty-eighth, nineteen 
hundred (volume thirty-one, Statutes at Large, 
page fifty-two), entitled ‘An act granting to the 
State of Kansas the abandoned Fort Hays Mili- 
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tary Reservation, in said State, for the purp^ose of 
establishing an experiment station of the Kansas 
State Agricultural College, and a western branch 
of the State Normal School thereon, and for a 
public park.’ 

“ Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States in Congress as¬ 
sembled, That an Act of Congress approved 
March twenty-eighth, nineteen hundred (volume 
Thirty-one, Statutes at Large, page fifty-two), en¬ 
titled ‘An act granting to the State of Kansas the 
abandoned Fort Hays Military Reservation, in 
said State, for the purpose of establishing an ex¬ 
periment station of the Kansas State Agricultural 
College, and a western branch of the Kansas State 
Normal School thereon, and for a public park,’ 
be, and the same is, amended to read as follows; 

“That the abandoned Fort Hays Military Res¬ 
ervation and all the improvements thereon, situ¬ 
ated in the State of Kansas, be, and the same are 
hereby, granted to said State upon the condition 
that said State shall establish and maintain perpe¬ 
tually thereon, first, an exx)eriment station of the 
Kansas Agricultural College or a State Agricul¬ 
tural College and experimental station; second, a 
western branch of the Kansas State Normal School 
or a State Normal School, and that in connection 
therewith the said reservation shall be used and 
maintained as a public park. Provided, That said 
State shall within five years, from and after the 
passage of this Act, accept this grant, and shall by 
proper legislative action establish on said reser¬ 
vation an experiment station of the Kansas Agri¬ 
cultural College or a State Agricultural College 
and experimental station, and a "western branch of 
the State Normal School or a State normal school; 
and whenever the lands shall cease to be used by 
said State for the purpose herein mentioned the 
same shall revert to the United States; Provided 
further. That the provisions of this Act shall not 
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apply to any tract or tracts within the limits of 
said reservation to which a valid claim has at¬ 
tached, by settlement or otherwise, under any of 
the public land laws of the United States: Pro¬ 
vided, that nothing contained in this Act shall be 
construed to entitle the State of Kansas to any ad¬ 
ditional appropriation out of the Treasury of the 
United States, Approved, August 27, 1914.” 

It is to be observed that neither the original Act nor 
its amendment of August 27, 1914, make any provision 
for the inclusion or exclusion of mineral rights in the 
grant to the State of Kansas. The Acts specifically 
provide that the land shall be granted to the State of 
Kansas upon the condition that said State establish 
an experiment station of the Kansas Agricultural Col¬ 
lege and/or a western branch of the Kansas State Nor¬ 
mal School thereon and further provide that in the 
event the land shall cease to be used by said State for 
the specific purposes mentioned, the lands shall then 
revert to the United States. It is contended that where 
a grant of public lands to a State omits a conveyance 
of minerals, that said minerals are reserved to the 
United States of America and by such reservation the 
United State of America, through its Interior Depart¬ 
ment, may lease the minerals under said lands under 
the mining laws of the United States, and that said im¬ 
plied mineral reservation carries the incident of in¬ 
gress and egress for the purpose of mineral explora¬ 
tion. 

The Act is devoid of any intention to convey min¬ 
erals, or any rights save and except an easement for 
the use of said land as an experimental station or nor¬ 
mal school. 

In the absence of an express conveyance of minerals, 
the same are reserved to the United States of America. 
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In the case of Morrow v. Warner Valley Stock Co., 
56 Ore. 312, 101 P. 171, the Court stated a rule which 
is the recognized text rule with regard to grants of 
public lands, and therein said: 

“The general rule of construction of grants of 
public lands by a sovereignty to corporations or 
individuals, is that it must be construed liberally 
as to the grantor and strictly as to the grantee, 
and that nothing shall pass by implication (26 Am. 
& Eng. Enc. Law (2d Ed) 425), and especially is 
this the rule where the grant is gratuitous (Id. 
426), and this rule has been applied to grants to a 
state for the purpose of aiding in public or quasi 
public improvements (Id. 428); and, in constru¬ 
ing a statute, the court may ^\’ith propriety recur 
to the history of the times when the act was 
passed, and this is frequently necessary in order 
to ascertain the reasons as well as the meaning, of 
particular provisions. (Id. 428.)” 

In addition to the foregoing general rule with re¬ 
gard to grants of public lands whether to individuals 
or states, the general policy of the United States in 
setting apart mineral lands and acquisition of the 
same, and providing specific legislation with regard 
thereto, has disclosed at all times a policy on the part 
of the Federal Government to exclude from grants to 
states, lands which are, or may be, of a mineral charac¬ 
ter. This general rule has developed largely from spe¬ 
cific statutory law which is generally characterized by 
Section 2318 of Revised Statutes, 30 U. S. C. A., Chap¬ 
ter 2, Section 21, which reads as follows: 

“In all cases, lands valuable for minerals shall 
be reserved from sale, e.xcept as otherwise ex¬ 
pressly directed by law.” 
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Various sections of the Federal Statutes with re¬ 
gard to mines and minerals and the construction placed 
thereon by both federal and state courts have led text 
writers to assume that unless minerals are expressly 
included in grants to states or individuals, they are not 
presumed to pass to the grantee. These cases have led 
to such statements as that found in 40 C. J., Sec. 135, 
a portion of which reads as follows: 

“Grants of public land to states or others, usu¬ 
ally except known mineral lands from the grant, 
and it is regarded as the policy of the government 
that every grant of public lands, wdiether to a state 
or otherwise, should be taken as reserving and ex¬ 
cluding mineral lands in the absence of an ex¬ 
pressed purpose to include them. * • 

A case which discloses that no rights will be con¬ 
ferred upon a state by implication is that of Story, et 
al. V. Woolverton, et al., 31 Mont. 346, 78 P. 589, 
wherein the facts shownd that the United States had 
a military reservation which it had abandoned and 
that before abandonment, certain wrater rights had ac¬ 
crued to the Government. The Act of Congress 
granted to the State of Montana one section of the res¬ 
ervation to be selected, which w^as to be used by the 
state as a permanent military encampment ground or 
other public purposes and provided that w’henever the 
state ceased to use the land for that purpose the grant 
should revert to the United States Government. The 
Court, in construing the Act of Congress, decided: 

“While the general rule is that the description 
in private grants is construed in favor of the 
grantee, the reverse is the rule with regard to pub¬ 
lic grants. This is upon the theory that the 
government is a trustee for the public, and there- 
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fore, the language of a grant by the government is 
construed in favor of the grantor; i.e., the people. 
As said in Newton v. Commissioners, 100 U. S. 548, 
25 L. Ed. 710: ‘No grant can be raised by mere 
inference or presumption, and the rights granted 
must be clearly defined. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, (9 L. Ed. 773, 938.) ’ 
In speaking of a grant of public land, the court, 
in Dubuque <& Pacific R. Co. v. Litchfield, 23 How. 
66, 16 L. Ed. 500, said: ‘All grants of this de.scrip- 
tion are strictly construed against the grantees. 
Nothing passes but what is conveyed in clear and 
explicit language.’ And in Hannibal dc St. Joseph 
R. Co. v. Missouri River Packet Co., 125 U. S. 260, 
8 Sup. Ct. 874, 31 L. Ed. 731, the court said: ‘But 
if there be any doubt as to the proper construction 
of this statute—and we think there is none—then 
that construction must be adopted which is most 
advantageous to the interests of the government. 
The statute, being a grant of a privilege, must be 
construed most strongly in favor of the grantor. 
(Citations)’ ” 

A case which discloses the attitude of the courts and 
their construction of grants of public lands to states 
for school maintenance purposes is that of United 
States v. Frederick A. Sweet, Administrator of the 
estate of Arthur A. Sweet, Deceased, 245 U. S. 563, 62 
L. Ed. 473, wherein the United States Supreme Court 
was called upon to construe the gi*ant to the State of 
Utah, of certain lands for maintenance of public 
schools. The Act is set forth in the margin of the case 
and the Court says: 

“It neither expressly includes mineral lands nor 
expressly excludes them. If it did either, it would 
be conclusive of the will of Congress upon the 
point. But, as it makes no mention of such lands, 
it is permissible—indeed, it is essential—to in- 
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quire whether the congressional will is otherwise 
made manifest; that is to say, whether the general 
words of the grant are to be read in the light of 
other statutes and a settled public policy in respect 
of mineral lands. 

“In the legislation concerning the public lands, 
it has been the practice of Congress to make a dis¬ 
tinction between mineral lands and other lands, to 
deal with them along different lines, and to with¬ 
hold mineral lands from disposal save under laws 
specially including them. This practice began 
with the ordinance of May 20, 1785, 10 Journals 
of Congress, Folwell’s ed. 118, and was observed 
with such persistency in the early Land Laws as 
to lead this court to say in United States v. Gratiot, 
14 Pet. 526, 10 L. Ed. 573: ‘It has been the policy 
of the government, at all times, in disposing of the 
public lands, to reserve the mines for the use of 
the United States;’ and also to hold in United 
States V. Gear, 3 How. 120, 11 L. Ed. 523, that an 
act making no mention of lead-mine lands and pro¬ 
viding generally for the sale ‘of all the lands’ in 
certain new land districts, ‘reserving only’ desig¬ 
nated tracts, ‘any law of Congress heretofore 
existing to the contrary notwithstanding,’ could 
not be regarded as disclosing a purpose on the part 
of Congress to depart from ‘the policy which had 
governed its legislation in respect to lead-mine 
lands,’ and so did not embrace them. A like prac¬ 
tice prevailed in respect of saline lands, and in 
Morton v. Nebraska, 21 Wall. 660, 22 L. Ed. 639,12 
Mor. Min. Rep. 451, where a disposal of such lands 
under an act providing generally for the sale of 
lands in certain territories was drawn in question, 
this court said that it could not be supposed ‘with¬ 
out an expressed declaration to that effect’ that 
Congress intended by such an Act to permit the 
sale of saline lands and thus to depart from ‘a 
long-established policy by w’hich it had been 
governed in similar cases. ’ 
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“While the early Land Laws occasionally and 
specially provided for the sale of mineral lands, 
they very generally evinced a purpose to reserve 
such lands for future disposal; and this xjurposc 
was given particular emphasis following the dis¬ 
covery of gold in California in 1848, as is shown 
in the Oregon Donation Act, the Homestead Act 
(which adopted the mineral land reservation of 
the Pre-emption Act of 1841), the grant to the 
several states for the benefit of agricultural col¬ 
leges, the railroad land grants and other land acts 
of that period. Noticeable among those acts is one 
which, in dealing with grants to Nevada and sur¬ 
veys in that state, declared ‘in all cases lands valu¬ 
able for mines of gold, silver, quicksilver, or cop¬ 
per shall be reserved from sale,’ (chap. 106, 14 
Stat. at L. 85), and another declaring, ‘no act 
passed at the first session of the Thirty-eighth 
Congress, granting lands to states or corporations, 
to aid in the construction of roads or for other pur¬ 
poses, or to extend the time of grants heretofore 
made, shall be so construed as to embrace mineral 
lands, which, in all cases shall be, and are, reserved 
exclusively to the United States, unless otherwise 
specially provided in the act or acts making the 
grant.’ 13 Stat. at L. 567, Comp. Stat. 1916, para. 
4658. Although applied in one instance to lands 
in Nevada and in the other to grants made at a 
particular session of Congress, these declarations 
were but expressive of the will of Congress that 
every grant of public lands, whether to a state or 
otherwise, should be taken as reserving and exclud¬ 
ing mineral lands in the absence of an expressed 
purpose to include them; and upon this theory both 
declarations were carried into the Revised Stat¬ 
utes as being general and permanent in their na¬ 
ture,—the first in enlarged terms as paragraph 
2318 (Comp. Stat. 1916, para. 4613), and the other 
as paragraph 2346 (Comp. Stat. 1916, para. 4658). 
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“By the Act of March 3, 1853, chap. 145, 10 
Stat. at L. 244, Congress granted to the State of 
California sections 16 and 36 in each township for 
school purposes and large quantities of lands for 
other purposes. Mineral lands were neither ex¬ 
pressly excepted from nor expressly included in 
the grant of the school sections, hut were espe¬ 
cially excepted from the other grants. This dif¬ 
ference led to a controversy over the true mean¬ 
ing of the school grant, the state authorities tak¬ 
ing the view that it did, and the land ofl&cers of the 
United States that it did not, include mineral 
lands. Ultimately the controversy came before 
this court in Ivanhoe Min. Co. v. Keystone Con¬ 
sol. Min. Co., 102 U. S. 167, 26 L. Ed. 126, 13 Mor. 
Min. Rep. 214, and the position taken by the 
United States w^as sustained, the court saying, p. 
1 ^ 4 : 

“ ‘Taking into consideration what is w’ell known 
to have been tiie hesitation and difficulty in the 
minds of Congressmen in dealing with these min¬ 
eral lands, the manner in w’hich the question was 
suddenly forced upon them, the uniform reserva¬ 
tion of them from survey, from sale, from pre¬ 
emption, and above all from grants, whether for 
railroads, public buildings, or other purposes, and 
looking to the fact that from all the grants made 
in this act they are reserved, one of which is for 
school })urposes besides the sixteenth and thirty- 
sixth sections, we are forced to the conclusion 
that Congress did not intend to depart from its 
uniform policy in this respect in the grant of those 
sections to the state.’ ” 

Some consideration is given in this case to the ques¬ 
tion of whether the lands were known mineral lands 
at the time of the grant, but suffice it to say, that in 
this case the Court considers an Act which included 
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1,570,080 acres of land and speaks generally of the 
State of Utah being known as a mineral state. If any 
question were raised in the instant case as to the known 
character of the mineral lands, we believe it would be 
sufficient to observe that in 1914, when the amended 
act was passed granting the easement to the State of 
Kansas, it would not be unreasonable to say that cer¬ 
tain portions of western Kansas would be considered 
mineral lands, although not definitely proven to be oil 
producing territory. Most certainly subsequent de¬ 
velopments have disclosed that the lands of western 
Kansas have been valuable as mineral lands and, al¬ 
though this land is not known to be mineral land, it 
is entirely possible that it might be developed for oil 
purposes even though it does not lie within the pro¬ 
ducing area of any known oil and gas field. 

We believe the foregoing case should be very per¬ 
suasive from the standpoint of legal construction, due 
to the fact that it indicates the purpose of the courts 
in reserving mineral lands and attempting to pre¬ 
serve the benefits therefrom to the United States of 
America, when an intention of Congress is not showm 
to the contrary. 

We wish to call attention also to the case of Dunbar 
Lime Co. v. Utah-Idaho Sugar Co., decided by the 8th 
Circuit Court of Appeals and reported in 17 Fed. (2d) 
351. In that case, the grant to the State of Utah of 
certain public lands for support of schools came to 
the attention of the court and the court followed the 
decision in the foregoing case, with some additional 
observations, and further said: 

“It has been for some time a settled policy of 
the general government that public lands of a min¬ 
eral character, unless expressly included, are ex- 
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eluded from grants to the states. 22 R. C. L. Sec. 
80, p. 333. In ^Mining Co. v. Consolidated Mining 
Co., 102 U. S. 167, 26 L. Ed. 126, the court held 
that the grant of the sixteenth and thirty-sixth 
sections of public land to the State of California 
for school purposes, made by the Act of March 3, 
1853 (10 Stat. 246), was not intended to cover 
mineral lands, because such lands were impliedly 
excluded by the settled policy of the government. 
This case has been followed down through a line 
of cases such as Mullan & Another v. United 
States, 118 U. S. 271, 6 S. Ct. 1041, 30 L. Ed. 170, 
and Davis’ Administrator v. Weibbold, 139 U. S. 
507, 11 S. Ct. 628, 35 L. Ed. 238, to practically the 
last direct word on the subject in United States v. 
Sweet, Administrator of Sweet, 245 U. S. 563, 38 
S. Ct. 193, 62 L. Ed. 473, where the very section in¬ 
volved here of the Utah Enabling Act was con¬ 
strued, and it was held that the school section 
grant to the State of Utah thereby was not in¬ 
tended to embrace land known to be valuable for 
mineral at the time of admission of the state, 

# # * 99 


It is further stated in the opinion: 

“The substance of the whole matter is that the 
government has had for years a fixed policy of 
dealing with mineral lands in a manner different 
from other lands, and in a grant of government 
land to a state there is an implied reservation of 
mineral lands.” 

There is also some discussion in this case with re¬ 
gard to whether the lands were known mineral lands 
at the time of the grant, and the particular mineral 
that was in question in this case was limestone. It was 
a special limestone that was most certainly not known 
to contain certain percentages of minerals at the time 
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the grant was made, as is recited in the report of the 
case and it seems that the courts have followed geo¬ 
logical deductions in determining whether lands were 
mineral at the time they were granted to the states, 
and that in fact emphasis is placed upon the question 
of whether or not there was a grant of minerals to the 
state, and if there were not, then minerals were re¬ 
served regardless of whether they were known to exist 
at the time of the grant or whether they were subse¬ 
quently discovered. 

The United States Supreme Court, in the case of 
Burke v. Southern Pacific Railroad Co., 234 U. S. 669, 
has decided that petroleum is a mineral within the pur¬ 
view of grants to individuals or the public, and is ex¬ 
cluded in the event other minerals are not conveyed by 
the grant. 

There is also the Act of Congress, 23 Stat. 104, 43 
U. S. C. A. 1074, which reads as follows: 

“Whenever any lands containing valuable min¬ 
eral deposits shall be vacated by the reduction or 
abandonment of any military reservation under 
the provisions of this chapter, the same shall be 
disposed of exclusively under the mineral lands 
laws of the United States.” 

The Tenth Circuit Court of Appeals in the case of 
Magnolia Petroleum Co. v. Suits, et al., 40 Fed. (2d) 
161, enjoined the holder of a fee title from drilling an 
oil and gas well when the warranty deed conveying 
title contained a clause similar to the grant under dis¬ 
cussion to the State of Kansas. The Court said: 

“ * * • The deed contains this paragraph: 

“ ‘This deed is made expressly upon the con¬ 
dition that the said premises herein granted are 
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to be used exclusively for a site for the erection 
and maintenance of a church building for the 
said Union Missionary Baptist Church, and 
whenever the same shall hereafter cease to be 
used for such purpose, this deed shall become 
void and the title to the said premises shall re¬ 
vert to the grantors herein, their heirs and as¬ 
signs.’ 

“The church erected a building on the site and 
it has ever since used it for church purposes. 

“It is the contention of the Church and its les¬ 
sees that the former took the fee, determinable 
though it be on condition subsequent, which is in¬ 
consistent with restricted use, that the fee vests 
unlimited dominion. The trial court so ruled and 
held that plaintitf was not entitled to equitable re¬ 
lief. We think it erred. From an early date equity 
has enforced restrictions on use in favor of the 
grantor and his assigns, if damaged by additional 
use, against the grantee and his assigns with no¬ 
tice, no matter -what the title taken by the grantee 
may be. This is one of the many instances of re¬ 
lief in equity from the harsh rules of the common 
law, well expressed by the Supreme Court of 
North Carolina in Guilford Countv v. Porter, 167 
N. C. 366, 83 S. E. 564, 565: 

“ ‘It is contended by the plaintitf that the 
provision (of restricted use) in said deeds is 
void: First, because the condition is repugnant 
to the estate in fee simple already granted, and 
that such condition should be rejected and 
treated as surplusage. This position is unten¬ 
able. If such a construction of a deed ever ob¬ 
tained in this state, it does not now. The nar¬ 
row rules of the common law in construing deeds 
and other instruments, as expounded in Hafner 
v. Irwin, 20 N. C. 570, 34 Am. Dec. 390, taken 
from Coke & Blackstone, have given way to a 
more enlightened and broader doctrine. The 
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whole of a deed is now so construed as to effec¬ 
tuate the plainly expressed intention of the 
grantor, and to carry out the manifest purposes 
of the parties. The technicalities of the com¬ 
mon law will not be permitted to override the 
intention so expressed.^ ” 

m. 

Right of Ingress and Egress. 

It was contended by the Secretary of the Interior 
that the “Government’s interest or ownership is not 
such that it can grant any right in the land to another” 
(R. 13). Any case wherein mineral lands are excepted 
or reserved from a grant, the right and privilege to ex¬ 
plore for those minerals and to enter upon the surface 
for the purpose of such exploration is necessarily im¬ 
plied in law. That is to say, the United States Gov¬ 
ernment cannot own the minerals under the land in 
question without necessarily having the co-existent 
right to enter upon the lands and remove the minerals. 
The rule to this effect is well established and universal. 

Long prior to the discovery of petroleum, the rule 
had often been stated and applied as to other minerals 
as illustrated by the early case of Williams v. Gibson, 
84 Ala. 228, 4 S. 350. The first syllabus to this case 
reads as follows: 

“An expressed grant of all the minerals and 
mineral rights in a tract of land is by necessary 
implication the grant also of the right to open and 
work the mines, and to occupy for this purpose as 
much of the surface as may be reasonably neces¬ 
sary, and this right is not limited by a special 
grant of certain timber and water privileges and 
a right of way, such specifications tending rather 
to strengthen the implication of the right to oc¬ 
cupy the surface.” 
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From the opinion: 

“The expressed grant of all the minerals or 
mineral rights in a tract of land is, by necessary 
implication, the grant also of the right to work 
them, unless language of the grantor itself repels 
this construction. 

“This is the result of the familiar maxim that 
‘ when anything is granted all the means of obtain¬ 
ing it, and all the fruits and effects of it are also 
granted.’ 1. Shep.-Tough—89; 11 Coke. 52-A— 
This involves the incidental right to penetrate the 
surface of the soil for the minerals, and to use 
such means and processes for the purpose of min¬ 
ing and removing them as may be reasonably nec¬ 
essary, in the light of modern inventions, and of 
the improvement in the arts and sciences, but 
without injury to the support for the surface or 
superincumbent soil in its natural state—Marein 
V. Mining Co., 55 N. Y. 538—14 Amer. Eep. 322; 
Wilms V. Jess, 94 Ill. 464—34 Amer. Rep. 242; 
Bainb. Mines—35-62-63. It is said by a standard 
English author touching this subject: 

“ ‘The right to work mines is so inseparable 
from the grant of them that it has been expressly 
decided, not only that the right to enter and work 
mines is necessarily incident to the grant of mines, 
without any express authority for that purpose, 
but that this power cannot be restrained by a spe¬ 
cial power given in the affirmative, which would 
authorize more acts than would be implied by 
law, but which will in no wise exclude the opera¬ 
tion of the law—^Id. (Amer. Ed.) 34-35.’ ” 

The foregoing has been the consistent statement of 
law with regard to the right of exploring for minerals, 
even though no such right is expressly given, or re¬ 
served in a deed of conveyance. 

The same rule is firmly established with regard to 
exploration for petroleum. This is illustrated by the 
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text statement contained in Thornton Oil and Gas, 5th 
Edition, Vol. 2, Sec. 472, wherein it is said: 

“In case of either a reservation or an excep¬ 
tion, the Grantor has a right to enter on the sur¬ 
face with all the usual necessary appliances to 
remove the mineral without any expressed author¬ 
ity reserved to that effect.’’ 

The proposition that the right of ingress and egress 
for the purpose of exploration is implied from excep¬ 
tion and reservation of minerals without any language 
vdth regard to such exploration, has been brought 
most often to the attention of the Supreme Court of 
Oklahoma. We quote from the case of Burns v. Bas- 
tien, 174 Okla. 40; 50 Pac. (2d) 377, wherein it is said 
by the Court: 

“It was not necessary that the deed expressly 
reserve the right of ingress and egress. As we 
have construed the deed, it reserved in the grant¬ 
ors, oil and gas rights which included the right of 
ingress and egress. Moreover, this being a reser¬ 
vation and not a grant, the right of ingress and 
egress is implied.” 

To the same effect is the case of Morgan v. McGee, 
117 Oklsu 212; 245 Pac. 886. Also, Kowhern v. Gould, 
162 Okla. 82; 19 Pac. (2d) 157. 

A succinct statement of the proposition is found in 
syllabus 1, by the Court in the case of Smith v. Kerr, 
100 Okla. 162; 228 Pac. 951, which reads as follows: 

“An exception contained in a warranty deed 
retaining to the grantor an undivided one-half in¬ 
terest in the oil and gas in and under the land for 
a period of twenty years, with right to go upon 
the land and to use so much of the surface as is 
reasonable in extracting such oil and gas, is no 
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broader nor more comprehensive in legal effect 
than an exception in the original contract to con¬ 
vey, by which grantor bound himself to execute 
the deed in question, but which exception clause 
in the contract omitted the words authorizing him 
to go upon the land and use ‘so much of the sur¬ 
face as may be reasonable for the purpose of ex¬ 
tracting,’ since a right to oil and gas necessarily 
includes the right to reduce it to possession, other¬ 
wise the right would be wholly futile, without 
meaning and without value. ’ ’ 

The foregoing case also quotes from Kiser v. Mc¬ 
Lean, (W. Va.) 67 S. E. 725. Such has been the rule 
in West Virginia for many years. The Federal Court 
for the Sixth Circuit followed the same rule in the 
case of Lovelace v. Southwestern Petroleum Co., et al., 
267 F. 513. Syllabus 5— 

“The easements of access implied in a simple 
grant or reservation of minerals are applicable to 
a reservation or grant of oil and gas rights.” 

The same question has come to the attention of Ap¬ 
pellate Courts in the States of Kentucky, Missouri, 
Tennessee and Texas, where it has been uniformly 
held that a reservation or exception of minerals car¬ 
ries with it the right to explore for, and extract such 
minerals without any definite authority to that effect. 
See the following cases: 

Campbell v. Schrock, (Tex. Civ. App.) 10 S. W. 
(2d) 165. 

Buck Creek R. Co. v. Hawa, 69 S. W. (2d) 333, 
253 Ky. 203. 

Donnell v. Otto, (Tex. Civ. App.) 230 S. W. 864. 

Young v. Young, 307 Mo. 218, 270 S. W. 653. 

Northcut v. Church, 135 Tenn. 541, 188 S. W. 

220 . 
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CONCLUSION. 

Appellant contended before the Secretary of the In¬ 
terior as well as in the Court below that the United 
States of America owns and controls the mineral rights 
under said lands and that the same were subject to dis¬ 
posal under the laws of the United States. That the 
grant of an easement by Congressional Enactment to 
the State of Kansas of the land in question was for the 
establishment of an agricultural experimental station 
and/or a normal school and such grant did not convey 
the minerals or the right to explore therefor to the 
State of Kansas. 

The various, divers and contrary rulings of the Sec¬ 
retary of the Interior on matters of law as expressed 
in the numerous opinions covering the application of 
the appellant are erroneous and fail to carry out the 
intent of the Acts of Congress and as such are review- 
able by the Courts. 

Eespectfully submitted, 

Robert W. Rayxolds, 
Philtower Bldg., 

Tulsa, Oklahoma. 

Peter Q. Nyce, 

Charles P. Swindler, 
Samuel W. McIntosh, 

Roy St. Lewis, 

Nat’l Press Bldg., 
Washington, D. C. 
Attorneys for Appellant. 
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In the United States Court of Appeals for 
the District of Columbia 

January Term 1938 


No. 7113.—Special Calendar 


United States on Relation of G. C. Roughton, 

APPEULANT 

V. 

Harold L. Ickes, as Secretary of the Interior, 

APPELLEE 


BRIEF OF APPELLEE 


STATEMENT OF THE CASE 

This is an appeal by the petitioner, G. C. Rough- 
ton, from a decree of the District Court of the 
United States for the District of Columbia deny¬ 
ing his application for writ of mandamus and dis¬ 
missing his petition. The writ sought was one to 
compel the appellee to issue to the appellant an oil 
and gas lease covering certain lands described in 
appellant’s application therefor. 

( 1 ) 
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THE FACTS 

On June 2, 1936, the appellant Roughton filed 
with the Commissioner of the General Land Office 
an application for an oil and gas lease on 2,520 
acres of land in the State of Kansas, under prefer¬ 
ential lights without competitive bidding, pursuant 
to section 17 of the Mineral Leasing Act of Feb¬ 
ruary 25, 1920 (41 Stat. 437, 443), as amended by 
the act of August 21, 1935 (49 Stat. 674, 676) (R. 
p. 5). 

The application was rejected by the Commis¬ 
sioner in a decision dated June 16, 1936 (R. p. 8). 
The Commissioner found that the lands in question 
had been granted to the State of Kansas bv the act 
of March 28,1900 (31 Stat. 52), as amended by the 
act of August 27,1914 (38 Stat. 710), and held that 
“so long as the grant to the State is in effect the 
United States has no right to take from the land 
any oil or gas deposits therein, or to grant the right 
to take such deposits by others, or to interfere with 
the State’s possession of the land” (R. p. 9). 

Appellant appealed from this decision to the Sec¬ 
retary of the Interior (R. p. 9), and after hearing 
thereon the First Assistant Secretary of the Inte¬ 
rior, in a decision dated December 16, 1936, af¬ 
firmed the decision of the Commissioner (R. p. 11). 

Under date of February 10, 1937, the Solicitor 
for the Department of the Interior advised the Sec¬ 
retary that “the Department correctly rejected the 
oil and gas lease applications because the Federal 
Govermnent had no title to the lands involved,” 
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and that “the State of Kansas has title to all min¬ 
erals in the lands involved and has the right to 
provide for mining and removing the same so long 
as the United States cannot establish any right of 
reverter’’ (Defendant’s Exhibit 2, R. j), 26). 

At the request of the Secretary of the Interior, 
the Attorney General considered the question and 
on April 9,1937, rendered his opinion to the effect 
that the United States has no present interest in 
the land in question and that the application was 
properly rejected by the Department (Appendix 
hereof). 

On January 29, 1937, aj^pellant filed its petition 
for writ of mandamus (R. pp. 1-5), and on that 
date a rule to show cause was issued bv the court 
below (R. p. 14). On April 26,1937, appellee filed 
an answer and response to the rule to show cause 
(R, pp. 14-18). Appellant replied to the answer 
and response to the rule (R. p. 22). The court be¬ 
low, on December 2, 1937, denied the application 
for writ of mandamus and dismissed appellant’s 
petition, without opinion (R. p. 30). 

It has been stipulated by the parties hereto that 
the lands on which appellant seeks an oil and gas 
lease are those referred to as “the abandoned Fort 
Hays Military Reservation” in the act of March 
28,1900, as amended August 27, 1914, supra (R. p. 
23). There is, therefore, no disagreement as to the 
fact that the lands on which the oil and gas lease is 
sought were granted to the State of Kansas by 
that act. 
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THE ISSUES 

1. Is this controversy outside the jurisdiction of 
the court because (a) it depends upon a deter¬ 
mination of title to foreign real estate and (b) an 
indispensable party was not and could not be 
joined ? 

2. Did the Secretary correctly decide the ques¬ 
tion whether the United States had an interest in 
the lands and minerals which would peimit the 
issuance of an oil and gas lease as requested by 
appellant ? 

3. Assuming for the sake of argument that the 
decision of the Secretary was not correct, should 
the writ of mandamus issue to compel him to disre¬ 
gard the question of title in his consideration of 
appellant’s application for an oil and gas lease? 

ARGUJtENT 

I 

The District Court had no jurisdiction over this con¬ 
troversy and, therefore, the petition for writ of 
mandamus and the rule to show cause were properly 
dismissed 

A. A decision in this case depends on an adjudication of title to 
lands lying outside the District of Columbia, the courts of the 
District of Columbia being without jurisdiction to make such 
an adjudication and, therefore, without jurisdiction over this 
controversy 

Appellant filed his application for an oil and gas 
lease under the Mineral Leasing Act on the theory 
that the mineral deposits in the lands covered by 
the application were owned by the United States, 
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and he alleged such ownership in his petition (Par. 
7 and 8, R. p. 3). Appellee in his answer denied 
that the mineral deposits in the lands covered by 
the application w^ere owned by the United States 
(Par. 7 and 8, R. p. 15), and alleged further that 
the lands for which appellant sought a lease were 
lands in which the United States had no interest 
or title to found the issuance of a permit or lease 
(Par. 11, R. p. 16). The lands and mineral de¬ 
posits in question lie in the State of Kansas; and 
as shown by stipulation of the parties the lands 
w’ere granted to the State of Kansas by the act 
of March 28, 1900 (31 Stat. 52), as amended Au¬ 
gust 27, 1914 (38 Stat. 710) (R. p. 23). 

Section 1 of the Mineral Leasing Act (February 
25, 1920, 41 Stat. 437; U. S. 0. Title 30, section 
181) provides in part as follows: 

* * * That deposits of coal, phos¬ 
phate, sodium, potassium, oil, oil shale, or 
gas, and lands containing such deposits 
owned hy the United States * * * shall 
be subject to disposition in the form and 
manner provided by this Act * * *. 
[Italics supplied.] 

It is clear from the record, therefore, that the 
principal controversy, if not the only one, pre¬ 
sented in the case is as to the title to the lands and 
minerals in question. It is well settled that even 
a court of equity having jurisdiction of the de¬ 
fendants, in the absence of some element of con¬ 
tract, trust, or fraud, has no jurisdiction of a suit 
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involving as the only substantial controversy be¬ 
tween the parties a question of title to foreign 
lands. Much less should the extraordinary legal 
remedy of writ of mandamus be employed to try 
the title to land outside the jurisdiction of the 
court. 

This Court has laid down the jurisdictional prin¬ 
ciple cited in two cases. In Columbia National 
Sand Dredging Company v. Morton, 28 App. D. C. 
288, which was a suit in equity for injunction 
against acts of continuing trespass on lands lying 
in Maryland, this Court denied the jurisdiction of 
the Supreme Coui-t of the District of Columbia, 
reversed a decree granting an injunction, and di¬ 
rected that the bill be dismissed. The Court said 
(at pp. 293 and 296): 

* * * If an action had been brought 
at law for a trespass upon the land 
in question, in removing sand and gravel 
therefrom, the supreme court of the 
District would clearly have had no 
jurisdiction. * * * 

* * * * 

It is contended * * * that the court 

of equity in this District, having jurisdic¬ 
tion of the persons of the defendants, may 
restrain them from committing acts of tres¬ 
pass upon lands in Maryland, notwithstand¬ 
ing the principal fact involved, and ui)on 
which the right to exercise the restraint de¬ 
pends, is that of title to the land. We can¬ 
not agree with this contention. From a very 
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early period, courts of equity having juris¬ 
diction of the person of a party have ex¬ 
ercised the power to compel him to perform 
a contract, execute a trust, or undo the ef¬ 
fects of a fraud, notwithstanding it may re¬ 
late to or incidentally affect the title to land 
in another jurisdiction. The doctrine is 
thoroughly well established within this lim¬ 
itation, that the principal question involved 
must be one of contract, trust, or fraud, rais¬ 
ing up a duty which a person within the 
power of the court may be compelled to per¬ 
form, although the act when performed may 
operate to affect, and even to pass, the title 
to land outside the territorial jurisdiction 
of the court. * * * 

In Irrigation Land and Improvement Company v. 
Hitchcock, 28 App. D. C. 587, which was a suit in 
equity to enjoin the Secretary of the Interior from 
acts alleged to constitute a continuing trespass on 
lands in Arizona, this Couif again held that the 
Supreme Court of the District was without juris¬ 
diction to entertain a suit involving as the prin¬ 
cipal question the title of lands outside the District 
of Columbia. The Court said (at p. 597): 

The gravamen of the suit is contained in 
the allegations of continued acts of destruc¬ 
tive trespass upon lands, and easements 
therein, situated in the territory of Arizona; 
and the principal question involved is the 
title thereto, which is alleged to be in the 
complainant. All other questions are inci¬ 
dental and of minor importance. The sole 
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ground of jurisdiction claimed for the courts 
of this District is that the defendant, the 
Secretary of the Interior, is a resident 
thereof, and can only be personally served 
with process therein. The controversy does 
not arise out of any contract, nor does it in¬ 
volve any matter of express or implied trust; 
and no special form of relief is prayed, 
through compulsion of the defendant, that 
would warrant the exercise of the extraordi¬ 
nary jurisdiction of equity in personanij 
notwithstanding the title to land in another 
jurisdiction might be incidentally affected 
thereby. 

This proposition has likewise been laid down by 
the Supreme Court of the United States in the case 
of Northeryi Indiana R. R. Co. v. Michigan Central 
R. R. Co., 15 How. 233 (U. S.). Complainant 
there brought suit in the Michigan Federal Coui't 
claiming title to lands in Indiana and seeking to 
restrain defendant from entering upon the lands 
and constructing a railroad thereon. The Supreme 
Court affirmed a decree dismissing the bill for want 
of jurisdiction, stating (15 How. at 244) : 

It will readily be admitted that no action 
at law could be sustained in the district of 
Michigan, on such ground, for injuries done 
in Indiana. No action of ejectment, or for 
trespass on real property, could have a more 
decidedly local character than the appropri¬ 
ate remedy for the injuries complained of. 
And is this character changed by a bill in 
chancery ? By such a procedure, we acquire 
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jurisdiction of the defendants, but the sub¬ 
ject-matter being local, it cannot be reached 
by a chancery jurisdiction, exercised in the 
State of Michigan. * * * 

The application of the foregoing cases to the 
instant case is readily apparent. Here appellant 
does not claim any present rights in the lands or 
minerals but seeks to acquire rights therein, and 
to that end seeks by his petition to compel appellee 
to exercise an authority which extends only to 
lands and minerals “owned by the United States.’’ 
Appellee disclaims title in the United States, and 
alleges title to the lands and minerals to be in the 
State of Kansas. To determine whether or not 
appellee should be compelled to exercise the author¬ 
ity vested in him, the court would have been re¬ 
quired to determine whether that authority could be 
exercised with relation to the subject-matter of the 
suit, namely, lands and minerals in the State of 
Kansas. This w’ould have necessitated a determi¬ 
nation of the title to the lands and minerals. 

To even more clearly illustrate the lack of juris¬ 
diction over this controversy, let it be supposed 
that the Secretary of the Interior had issued a pur¬ 
ported oil and gas lease to appellant; that appel¬ 
lant had entered the land; and that the State of 
Kansas had served appellant in the District of Co¬ 
lumbia in an action of trespass or a suit to enjoin 
a continuing trespass. Under the authority above 
cited the court in the District of Columbia would 
clearly have been without jurisdiction to decide 
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the controversy. In the instant case appellant 
seeks an adjudication of exactly the same rights as 
those the court would refuse to adjudicate for the 
State of Kansas in the supposed case. 

The soundness of the principle of jurisdiction 
above discussed is not questioned by the case of 
Philadelphia Co, v. Stimson, 223 XJ. S. 605. In that 
case the principal point at issue was the authority 
of the Secretary of War, and the title to foreign 
real estate was only incidentally involved. The 
suit was one to restrain the Secretarv of War from 
causing criminal proceedings to be instituted 
against the plaintiff because of its occupation of 
lands lying within harbor limits established by the 
Secretaiy of War. The court said (at p. 622) : 

* * * While the complainant’s title 
lay at the foundation of the suit, and it 
would be necessary for the complainant to 
prove it, if denied, still if its title to the land 
under water were established or admitted 
to be as alleged, the question would remain 
whether the defendant in imposing restric¬ 
tions upon the use of the property was act¬ 
ing by virtue of authority validly conferred 
by a general act of Congress. Th is was the 
principal question tvhioh the complainant 
sought to have determined. The defendant 
is vrithin the District, amenable to the proc¬ 
ess of the court. There is no ground upon 
which it may be denied jurisdiction to de¬ 
cide whether he should be restrained from 
continuing his opposition to the complain¬ 
ant’s plan of improvement. Rather should 
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it be said that the case falls within the gen¬ 
eral rule sustaining the jurisdiction of a 
court of equity which has control of the per¬ 
son of the defendant and may compel obedi¬ 
ence to its decree. Phelps v. McDonald, 
99 U. S. 298, 308. [Italics supplied.] 

As stated by the court in the above quotation, if 
title were established as alleged, “the question 
would still remain’^ as to the authority of the de¬ 
fendant to do the acts complained of. In the in¬ 
stant case, however, questions of authority of the 
Secretary of the Interior and the discretion of the 
Secretary in the exercise of that authority are not 
pertinent unless and until the question of title is 
determined. There has been no issue brought up 
in the case which is not dependent upon and coex¬ 
tensive with the question of title. That being true, 
the bill was properly dismissed, in view of the 
authority of the cases above cited.' 

B. The State of Kansas, claimant to the title to the land and 
minerals here involved, is an indispensable party to this contro* 
versy involving that title, but it was not and could not be joined 
in this proceeding, the court therefore being without jurisdiction 
because of the absence and unavailability of an indispensable 
party 

The other ground equally fatal to the mainte¬ 
nance of this action is that an indispensalde party 
was not and could not be joined in the action. The 
administrative officers have determined that the 

^ It would be proper for this court so to hold even in a 
case in which this question was not siigprested in the pro¬ 
ceedings in the court below. Columbia National Sand 
Dredging Co. v. Morton.^ .supra. 






lands and minerals in question have been granted 
to the State of Kansas. The controversy being cen¬ 
tered around that issue, and the rights sought by 
appellant being adverse to those alleged to be in 
the State of Kansas, the State is an indispensable 
party to the action. The case is similar to that 
presented in Brady v. Work, 263 U. S. 435, wherein 
the complainant sought to enjoin the Secretary of 
the Interior from issuing a homestead patent to 
one Harner, who was not made a party to the suit. 
The court affinned a decree sustaining a motion 
to dismiss on the ground that Harner was an indis¬ 
pensable party, stating in the opinion (at p. 437) : 

* * * Lillie S. Harner is the person 

whom the administrative officers of the 
Government have held to be entitled to a 
patent for this land. Clearly the contro¬ 
versy betw’een the plaintiff and those officers 
involving the granting of a patent to her can 
not be settled without her presence in court. 
Neiv Mexico v. Lane, 243 U. S. 52, 58; Litch- 
feld V. Register and Receiver, 9 Wall. 575, 
578. She is entitled to be heard. Inability 
to secure service on her because she lives in 
Arizona can not dispense with the necessity 
of making her a party. 

The same principle was recognized in Netv Mexico 
V. Lane, 243 U. S. 52, which was an original suit to 
enjoin the granting of a patent to one Keepers, 
purchaser of coal lands, on the ground that the 
land passed to the State as a school section. The 
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court dismissed the suit on the ground that it was 
a suit against the United States, but also stated 
(at p. 58) that: 

It would seem, besides, that under the 
averments of the bill Keepers is an indis¬ 
pensable party, he having become, accord¬ 
ing to the bill, a purchaser of the land and 
paid the purchase price thereof. 

In this case the State of Kansas has, by formal 
legislative act, accepted the grant made by Con¬ 
gress and has established the schools and otherwise 
devoted the land to the purposes prescribed by the 
grant. 

For the foregoing reasons and without consider¬ 
ation of the merits of the case, the decree dismiss¬ 
ing the petition was proper. Hereinafter are set 
out the grounds which that decree would be the 
only proper decree if the case were a proper one 
for consideration on the merits. 

II 

The decision of the Secretary of the Interior, that he, 
acting on behalf of the United States, could grant no 
rights to the lands or minerals in question, is correct 

A. The Mineral Leasing Act, under which the petitioner filed his 
application for lease, authorizes the issuance of leases and permits 
only for mineral land or minerals owned by the United States 

The provisions of law under which the appellee. 
Secretary of the Interior, is authorized to grant oil 
and gas leases to qualified applicants are contained 
in the Mineral Leasing Act of February 25, 1920, 

Do'JTS—38- 
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41 Stat. 437, as amended (U. S. C., Title 30, sections 
181 et seq.). Section 1 of that act provides in part 
as follows: 

* * * That deposits of coal, phos¬ 
phate, sodium, potassium, oil, oil shale, or 
gas, and lands containing such deposits 
ovsTied by the United States, * * * 
shall be subject to disposition in the form 
and manner provided by this Act * * * . 

Section 17 of the act governs the application for 
and issuance of leases on lands known or believed 
to contain oil or gas deposits, and that section as 
amended August 21,1935 (49 Stat. 674, 676), reads 
in part as follows: 

All lands subject to disposition under this 
Act which are kno\\Ti or believed to contain 
oil or gas deposits, except as herein other¬ 
wise X)rovided, may be leased by the Secre- 
tarv of the Interior after the effective date 
of this amendatory Act, to the highest re¬ 
sponsible qualified bidder by competitive 
bidding under general regulations. * * * 

Provided further, That the person first mak¬ 
ing application for the lease of any lands 
not witliin any knowm geologic structure of 
a producing oil or gas field who is qualified 
to hold a lease under this Act, including ap- 
])licants for permits whose applications were 
filed after ninety days prior to the effective 
date of this amendatory Act, shall be entitled 
to a preference right over others to a lease 

of such lands without competitive bidding 
* * * 
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It is clear that the Secretary is authorized to 
dispose of only such oil and gas deposits as are 
‘‘owned by” the United States; and it is equally 
clear that in the consideration of an application 
for an oil and gas lease, he is required to determine, 
inter alia, whether or not the United States then 
has such rights in the lands and minerals in ques¬ 
tion as will permit the issuance of such a lease. 

B. Title to the land, involved in the petitioner’s application for 
lease, is outstanding in the State of Kansas, that title having 
all the incidents of a fee simple title 

Tlie lands for the lease of which petitioner made 
application are a part of a tract which, by Execu¬ 
tive Order of August 28, 1868, was withdrawn for 
the Fort Hays Military Reservation. By Execu¬ 
tive Order of October 22, 1889, issued under au¬ 
thority of the act of July 5,1884, 23 Stat. 103, the 
reservation was placed under the jurisdiction of 
the Secretary of the Interior for disposition as 
an abandoned military reservation. 

The abandoned Fort Hays Military Reservation 
was subsequently granted to the State of Kansas 
by the act of March 28, 1900, 31 Stat. 52, as 
amended by the act of August 27, 1914, 38 Stat. 
710, which reads as follows: 

That the abandoned Fort Hays Military 
Reservation and all the improvements 
thereon, situated in the State of Kansas, be, 
and the same are hereby, granted to said 
State upon the conditions that said State 
shall establish and maintain perpetually 
thereon, first, an experiment station of the 
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Kansas Agricultural College or a State agri¬ 
cultural college and experimental station; 
second, a western branch of the Kansas State 
Normal School or a State normal school, 
and that in connection therewith the said 
reservation shall be used and maintained as 
a public park: Provided, That said State 
shall within five vears, from and after the 
passage of this Act, accept this grant, and 
shall by proper legislative action establish 
on said reservation an experiment station 
of the Kansas Agricultural College or a 
State agricultural college and experimental 
station, and a western branch of the State 
Normal School or a State normal school; 
and whenever the lands shall cease to be 
used by said State for the purpose herein 
mentioned the same shall revert to the 
United States: Provided further, That the 
provisions of this Act shall not apply to any 
tract or tracts within the limits of said reser¬ 
vation to which a valid claim has attached, 
bv settlement or otherwise, under anv of the 
public-land laws of the United States: Pro¬ 
vided, That nothing contained in this Act 
shall be construed to entitle the State of 
Kansas to any additional appropriation out 
of the Treasure of the United States. 

The State of Kansas complied in every respect 
with the first proviso of the granting act. Chapter 
337 of the Laws of Kansas of 191;) * provided the 

-Tliis Court will take jutlicial notice of the statutes of 
the State: Moore v. Pijirell, 20 App. D. C. 312; IcJccs v. 
Gazzam. App. D. C. 34G. 
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manner of acceptance of the grant, and acceptance 
thereof was announced by furnishing the Secre¬ 
tary of the Interior a certified copy of that act, a 
certified copy of which w'as introduced in evidence 
by the appellee (Defendant’s Exhibit 1, R. p. 23). 
Shortly after the original granting act, the legis¬ 
lature of Kansas passed Chapter 220 of the Laws 
of 1901 providing for the establishment of an ex¬ 
periment station of the State Agricultural College 
and a branch of the State Normal School, thus 
complying with the terms of the granting act. 

The effect of the granting act upon the lands 
and minerals in question and the correctness of 
the decision rejecting appellant’s application were 
the subject of consideration in an opinion of the 
Solicitor for the Department of the Interior under 
date of February 10, 1937 (R. pp. 26-30). Fol¬ 
lowing are excerpts from that opinion: 

The Department correctly rejected the oil 
and gas lease applications because the Fed¬ 
eral Government had no title to the lands 
involved. 

The grant to the State of Kansas here in¬ 
volved is clearly a grant of the land itself, 
subject only to a possibility of reverter on 
condition broken. 

At the request of the Secretary, the questions con¬ 
sidered by the Solicitor were likewise considered 
by the Attorney General, who rendered an oi)inion 
thereon under date of April 19, 1937 (Appendix 
hereof). In that opinion, after discussing the 
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question of title to the lands as affected by their 
possible mineral character, the Attorney General 
states: 

* * * It seems clear, therefore, that 
the validity of the "rant is not affected in 
any way by any possible mineral character 
of the land. 

Relative to the nature of the title or estate con¬ 
veyed by the act, he makes the following state¬ 
ments : 

* * * The effect of this language is to 
convey to the State a fee simple title in 
pracsenti, subject to a condition subsequent. 

It follows from w’hat has been said that 
the United States has no present interest in 
the land in question and that the applica¬ 
tions for ])ermits to prospect for oil and gas 
deposits therein were i)roperly rejected by 
your Department. 

That these two opinions set forth the law cor¬ 
rectly, and that the rejection of the application by 
the Department was not only authorized but was 
required by law, is clearly shown from an exam¬ 
ination of the applicable statutes and pertinent ju¬ 
dicial decisions. 

The act granting these lands to the State of 
Kansas provided that they “be, and the same are 
hereby, granted to said State * * without 
reservation, upon the condition that the State es¬ 
tablish and maintain thereon certain educational 
facilities and that the reservation be used and main¬ 
tained as a public park; and provided further that 
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if the lands shall cease to be used for the purposes 
named they shall revert to the United States. The 
nature of the estate granted is not obscure or in¬ 
definite. In the ease of Lake Superior etc. Co. v. 
Cunningham., 155 U. S. 354, the court had before 
it an act granting lands in aid of the construction 
of railroads. That act provided that ‘‘there be and 
is hereby granted to the State of Michigan * * 
certain land to be exclusively applied in the con¬ 
struction of a railroad, and that “if any of said 
roads is not completed within ten years no further 
sales shall be made, and the lands unsold shall re¬ 
vert to the United States.’’ The court held that 
that act was a grant in praes^nti, and said further; 

The act of June 3, 1856, was a grant hi 
praesenti, and when by the filing of the map 
of definite location the particular tracts 
were identified, the title to those lands was 
vested in the State of Michigan, to be dis¬ 
posed of by it in aid of the construction of 
a raili'oad between Ontonagon and the Wis¬ 
consin state line. The lands were with¬ 
drawal from the public domain, and no 
longer open to settlement by individuals for 
preemption or other purposes. Although 
there w’as a provision for the forfeiture of 
the lands if the road w’as not completed 
within ten years, such provision was a con¬ 
dition subsequent, w’hich could be enforced 
only by the original grantor, the United 
States. And until, in some appropriate 
method, it asserted its right of forfeiture, 
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the title remained in the State of Michigan 
or the corporations upon which, from time 
to time, it conferred the benefit of the gi-ant. 

The court cited the leading case of Schidenherg v. 
Harriman, 21 Wall. 44, to the same effect, and the 
law so announced is w’ell settled. See United 
States V. Oregon and California Railroad Co., 8 F. 
(2d) 645. 

That a grant of a limited or qualified fee carries 
with it the incidents of a fee simple subject only to 
defeasance on the haj)pening of a condition subse¬ 
quent, and that, as the possibility of reverter is 
not an estate in land, the whole title is in the gran¬ 
tee, are propositions well settled in the law. See 
Vail V. Long Island R. Co., 106 N. Y. 283, 12 N. E. 
607; Methodist Protestant Church v. Young, 130 
N. C. 8, 40 S. E. 691; Landers v. Landers, 151 Ky. 
206,151 S. W. 386; Fox v. Van Fleet, 160 Ky. 796, 
170 S. W. 185. 

Title to the lands, therefore, with all the inci¬ 
dents of a fee simple, is presently outstanding in 
the State of Kansas. 

C. There was no reservation to the United States of minerals in 
the lands granted to the State of Kansas and involved in the 
petitioner’s application for lease 

The allegations contained in the petition to the 
effect that the mineral deposits in these lands are 
owned by the United States could be supported 
only by a showing of a reservation of mineral rights 
in the grant to the State of Kansas. That this 
cannot be shown is patent for several reasons. 
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1. The grant to the State of Kansas contains no express reservation 
of title to mineral deposits 

The grant contains no reservation of title to min¬ 
eral deposits. The grant is of the lands themselves, 
without reservation, subject only; to a condition 
subsequent. It is not merely a grant of the right 
to use the lands for certain purposes; it is a grant 
of the lands which permits any use thereof consist¬ 
ent with the conditions imposed in the granting act. 
It is clearly distinguishable from the familiar form 
of grants of railroad rights of way, of which a typi¬ 
cal example was considered by the court in the case 
of Rio Grande Ry. v. Stringham, 239 U. S. 44. The 
granting clause of the act there considered was 
that “the right of way through the public 
lands * * * is hereby granted * * and 

a further provision of the act required that “all 
lands over which such right of way shall pass shall 
be disposed of subject to such right of way * * 

The judgment of the State court recognizing that 
title in the railroad company was limited to a “right 
of way over the lands in question” was upheld. 
The plain expressed intent of the act, as shown by 
the last quoted provision, was that a right of way 
only, and not the land itself, was granted to the rail¬ 
road. In another ease involving a right of way 
{United States v. Big Horn Land and Cattle Co., 
17 F. (2d) 357), the court said: 

We think it, therefore, not important 
whether the interest or estate passed be con¬ 
sidered an easement or a limited fee. In any 
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event it is a limited fee in the nature of an 
easement. 

The limitation of purpose in such right of way 
grants is clear in the granting acts. The incidents 
of the estates granted there, as they affect the rights 
to minerals, are not to be fastened by implication 
upon a grant such as the one to the State of Kansas. 

2. The grant to the State of Kansas is not subject to any implied 
reservation of title to mineral deposits 

There is no settled policy in comiection with the 
disposition of the public lands which requires that 
this granting act be construed as reserving to the 
United States any mineral rights. Admittedly 
lands and mineral deposits owned by the United 
States within the State of Kansas are subject to the 
Act of 1920 under which the plaintiff made applica¬ 
tion. That act cannot, however, affect the status 
of the lands in question which passed out of the 
ownership of the United States long prior to its 
enactment. Section 2318, Revised Statutes (U. S. 
C., Title 30, section 21), provides that “in all cases 
lands valuable for minerals shall be reserved from 
sale, except as otheiwise expressly directed by law.” 
This is a direction to those charged with the duty 
of administering the laws under which disposition 
of public lands is made; it is in no way indicative 
of an intention on the pait of Congress to deny 
any rights in specific parcels of land thereafter 
granted by Act of Congress, nor is its plain mean¬ 
ing to be altered by a construction to the effect that 
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mineral rights are to be reserved in an unqualified 
conveyance of a specified parcel of public lands. 

Neither is section 5 of the act of July 5, 1884, 23 
Stat. 104, providing that lands containing valuable 
mineral deposits, forming i)art of an abandoned 
military reservation, shall be disposed of exclu¬ 
sively under the mineral-land laws, pertinent in 
the case of this grant. Long prior to that act. 
Congress passed the act of May 5, 1876, 19 Stat. 
52, which reads as follows: 

That within the States of Missouri and 
Kansas deposits of coal, iron, lead, or other 
mineral be, and they are hereby, excluded 
from the operation of the act entitled “An 
act to promote the development of mining 
resources of the United States” approved 
May tenth, eighteen hundred and seventy- 
two and all lands in said States shall be sub¬ 
ject to disposal as agricultural lands. 

Under that act, the lands in question could not 
have been disposed of under the mineral-land laws 
because such laws were declared not to be applica¬ 
ble thereto. Under the law at the time the grant 
was made and took etfect, therefore, the nature or 
extent of the estate granted could not have been 
affected by the possible mineral character of the 
lands. Title having passed under the granting 
act, the lands were not thereafter affected by any 
law relating to mineral lands or deposits owned 
by the United States. 
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It is submitted that what has already been shown 
is conclusive to the effect that the decision of th6 
Depai-tment rejecting the plaintiff’s application for 
oil and gas lease is the only correct decision. In 
addition to these previous considerations, however, 
and equally conclusive of the question, is the set¬ 
tled construction of laws expressly reserving min¬ 
eral lands from the operation of the grant made 
therein, where the lands granted are not known 
at the time of the grant to be mineral lands. 

3. The lands granted to the State of Kansas are not, and were not 
at the time of the grant, known to contain mineral deposits and, 
consequently, the mineral estate passed to the State 

Even where an act gi’anting public lands ex¬ 
pressly excepts mineral lands from the operation of 
the grant, the title to lands not known at the time 
to contain valuable minerals will not be affected 
by subsequent discovery of minerals: State of Wy¬ 
oming V. United States, 255 U. S. 489; Dower v. 
Richards, 151U. S. 60 S; Davises Adm. v. Weibbold, 
139 U. S. 507; Burke v. Southern Pacific R. R, Co., 
234 U. S. 669. The case of State of Wyoming v. 
United States, supra, involved a grant of school 
sections to the State of Wyoming. The granting 
act permitted the State to make lieu selections of 
“nonmineral lands.” The State selected lieu lands 
but before patent was issued the Secretary of the 
Interior disapproved the selection on the ground 
that thev were mineral lands, as shown bv dis- 
covery subsequent to the filing of the selection. 
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The court held the action of the Department to be 
erroneous, and the selection to be valid, stating: 

* * * it is plain that the validity of the 
selection should be determined as of the 
time when it is made, that is, according to 
the conditions then existing. 

The court there reviewed the cases of school grants, 
preemption entries, conflicting lode and placer min¬ 
ing claims, and homestead and townsite entries, 
showing that in each case, although mineral lands 
were excluded by law from the operation of the 
statute, lands not known to be mineral in character 
at the time the rights accrued thereto passed 
regardless of subsequent discoveries of mineral. 
The court explains why grants in aid of the con¬ 
struction of railroads, alone among all classes of 
public land grants, require a construction that the 
status of the lands be determined at the time of 
issuance of a patent therefor. Consistently even 
with the latter class of cases, the grant to the State 
of Kansas precluded any controversy over the min¬ 
erals which might be discovered after the effective 
date of the granting act. The grant was complete 
in the act itself, and no further action was required 
of either party before title passed, subject only to 
certain conditions subsequent. It was not a grant 
of lands, the location and character of which were 
required to be determined after passage of the act; 
it was a grant of a specific tract of land, effective 
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in praesenti, and subject to no reservations in the 
granting act or any other law. 

State of Wyoming v. United States, supra, was 
recognized as controlling on this point in the later 
case of West v. Standard Oil Co., 278 U. S. 200, 
208, and one need go no farther to find established 
the rule that public grants do convey mineral lands 
if their mineral character is unknovTi when the 
grant becomes effective. Since this is true even in 
the case of grants wherein mineral lands are ex¬ 
pressly reserved, a fortiori it is true in the instant 
case where no such reservation exists even by im¬ 
plication. That this rule would determine the pres¬ 
ent controversy, were it not already governed by 
other established principles of law, is clear. Both 
the appellant's application for lease and his peti¬ 
tion in this action state that the lands in question 
are not even now knowm to contain oil or gas, and 
his application for preferential rights under sec¬ 
tion 17 rests solely upon that proposition (R. pp. 
3 and 6). The decision of the Department of the 
Interior, the department charged with the admin¬ 
istration of the lands in question, is likewise to the 
effect that the lands were not known, on December 
16,1936, to contain any mineral deposits (R. p. 13). 

D. The appellant’s contentions and authorities do not show title to 
the lands or the minerals to be in the United States 

Appellant in his brief (at pp. 14r-22) seeks to 
establish his contention that the minerals in the 
lands in question are owned by the United States 
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by citing policy on the part of the Federal Gov¬ 
ernment to exclude from grants to states, lands 
which are, or may be, of a mineral character.’^ He 
quotes Section 2318 of the Revised Statutes, supra, 
containing a general reservation of “lands valua¬ 
ble for minerals,” and (at p. 22) he quotes from 23 
Stat. 104, supra, relating to the disposition of 
“lands containing valuable mineral deposits” in 
abandoned military reservations. He fails to note 
two considerations which negative the applicabil¬ 
ity of those statutes to the present controversy: 
first, the act of May 5, 1876, 19 Stat, 52, supra, 
which excluded mineral deposits in the State of 
Kansas from the operation of the mineral laws; 
second, that this controversy is not over the title to 
mineral lands but is as to the title to minerals in 
lands, which lands admittedly have been granted to 
the State of Kansas. 

Nowhere in his petition did appellant allege 
ownership of the lands to be in the United States, 
but rather he alleged title to the minerals in the 
United States while he agreed, by stipulation filed 
(R. p. 23), that the lands were covered by the 
granting act to the State of Kansas. Likewise 
appellant’s argument, particularly in part III, 
“Right of Ingress and Egress,” is based upon the 
contention that the minerals were reserved when 
the lands were granted. Thus for appellant to rely 
upon the two statutory provisions above quoted is 
to contend that the lands containing the minerals 
did not pass under the grant and at the same time 









that the lands were granted with an implied 
mineral reservation. 

To further his contention, appellant cites United 
States V. Sweet, 245 U. S. 563, and quotes at length 
from the opinion of the court. The court in that 
case did hold that under the grant of school sections 
in the Utah enabling act the State did not acquire 
lands valuable for minerals (and known to be so 
prior to the passage of the act). One ground of 
the decision is the policy of Congress with regard 
to the disposition of mineral lands, which policy 
the court has found in the enactment of the min¬ 
eral laws. Other important grounds of the deci¬ 
sion are contained in portions of the opinion not 
quoted in appellant's brief. One further portion 
of the opinion, which negatives the instant applica¬ 
tion of the part quoted by appellant, is as follows, 
at 245 U. S., p. 571: 

* * * Thus the policy of disposing of 
mineral lands only under laws specially in¬ 
cluding them became even more firmly es¬ 
tablished than before, and this is recognized 
in our decisions. * * * And while the 

mineral-land laws are not applicable to all 
the public land States, some being specially 
excepted,' there has been no time since their 
enactment when they were not applicable to 
Utah. [Italics supplied.] 

The footnote indexed in the quotation contains a 
citation to the act of May 5,1876, supra, excepting 
lands in the State of Kansas. Thus the whole im- 
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port of the proposition laid down in that case and 
relied on by appellant would, in the opinion itself, 
be shown to be inapplicable to the present situation, 
even if this were a controversy over reservation of 
mineral lands. 

The case of Dunbar Lime Co. v. Utah-Idaho 
Sugar Co., 17 F. (2d) 351, is another case arising 
under the same provisions of the Utah enabling act 
as were considered in the Sweet case, and the 
decision merely follows the authority of that case. 

Appellant also quotes from the opinion of the 
Circuit Court of Appeals of the Tenth Circuit in 
the case of Magnolia Petroleum Co. v. Suits et al., 
40 F. (2d) 161, without indicating its application 
to his contentions. At first blush the case has a 
superficial similarity to the case at bar, because it 
involves a question of mineral rights in land which 
was held under a qualified fee title. There the 
similarity ends, and the dissimilarities become ap¬ 
parent: (1) The deed was “made expressly upon 
the condition’’ that the premises “be used exclw- 
sively for a site for the erection and maintenance” 
of a church, and contained thereafter a clause pro¬ 
viding for forfeiture on condition subsequent. 
The grant to the State of Kansas is a grant of the 
fee on condition subsequent, but without restriction 
as to use consistent with the purposes of the grant; 
(2) That was a suit in equity for the enforcement 
of a restriction upon use, and for damages for 
violation of the restriction; it in no way questioned 
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title to any part of the land in the grantee or estab¬ 
lished any reservation of title in the grantor. That 
case is merely an illustration of the proposition 
that a grantor may convey to the grantee the fee 
title and at the same time place a restriction on 
the grantee’s use of the lands to which he acquires 
the fee title. The decision is not authority in sup¬ 
port of the reservation of any portion of the title, 
even in the conveyance there imder consideration. 

m 

Even if the decision of the Secretary were to be deemed 
erroneous, it is not one which is subject to review by 
the courts, for it is a decision which the Secretary is 
properly authorized to make and which is neither 
arbitrary nor clearly wrong 

The appellant, in the allegations contained in 
paragraph 8 of his petition and in part I of his 
argument, has confused the authorization and man¬ 
date contained in section 13 of the act of February 
25, 1920, as amended August 21, 1935, with the 
authorization, permissive in nature, which is con¬ 
tained in section 17 of that act. The plaintiff’s 
application was governed solely by section 17, and 
not bv section 13. True it is that in section 13 the 
Secretary is “authorized, and directed, * * * 
to grant to any applicant qualified * * * a 
prospecting permit.” That section contains, how¬ 
ever, as its first proviso the following: 

* * * Provided, That said application 

was filed ninety days prior to the effective 
date of this amendatory Act. 
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The mandatory provision was introduced first by 
the amendment of 1935, and with the specific inten¬ 
tion, declared in the act, that there should be no 
discrimination as between applicants seeking rights 
prior to the ninety day period preceding the effec¬ 
tive date of the act. The same section contains a 
later proviso as follows: 

* * * That any application for any 

prospecting permit filed after ninety days 
prior to the effective date of this amendatory 
Act shall be considered as an application for 
lease under section 17 hereof: * * *. 

Paragraph 3 of appellant’s petition herein (R. p. 
2), and Exhibit “A” to the petition (R, p. 5), show 
his application to have been made in June of 1936, 
long after the amendment above set out. It is 
under section 17, therefore, that appellant’s posi¬ 
tion is to be judged. Section 17, quoted supra, 
provides only that lands “subject to disposition 
under this Act * * * ^ay be leased by the 
Secretary * * [Italics supplied.] Under 

the amendment of section 13 the policy of issuing 
prospecting permits is brought to a close, and the 
Secretary is directed to do that which the Congress 
deemed desirable in a permanent departure from 
that policy. Under section 17, however, the leas¬ 
ing policy is a continuing one and the discretion as 
to the granting of leases is left to the Secretary. 

The discretionary character of the Secretary’s 
function under section 17 is established by the case 
of United States ex rel. McLennan v. Wilbur, 283 
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U- S. 414, wherein the court considered section 13 
prior to its amendment in 1935. The language 
of amended section 17 in granting authority to the 
Secretary of the Interior to issue leases is identical 
with the form of language used in the original sec¬ 
tion 13 in granting authority to issue prospecting 
permits. It was that identical form of authoriza¬ 
tion contained in the original section 13 which was 
considered by the Supreme Court in the McLenyian 
case. Writ of mandamus to require the Secretary 
to act upon applications for prospecting permits 
was denied where, by general order, he rejected 
such applications. The court recognized that the 
position taken by the Secretary was founded upon 
a ‘‘plausible, if not conclusive, argument,” and 
stated that: 

* * * The law must not only authorize 
the demanded action, but require it; the duty 
must be clear and indisputable. 

That decision is controlling in the case at bar. The 
fact that the action taken there was by way of 
general order covering numerous applications, 
while that taken here was a considered decision re¬ 
garding one application, is immaterial. In the 
very nature of things, no general order is neces¬ 
sary to announce that the Secretary vdll not disre¬ 
gard the expressed limitation upon his powers, i. e., 
that he cannot grant an oil and gas lease in respect 
of minerals which the United States does not have 
the right to exploit. 
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It matters not whether the decision of the Secre¬ 
tary be thought to be right or wrong, but only 
that the Secretary has made that decision in the 
exercise of discretion or judgment upon matters 
within his jurisdiction. The allegation that the 
decision was arbitrary adds nothing when the 
record shows a decision arrived at only after oral 
and written presentation by the plaintiff and upon 
consideration and fully written determination. 
That the Secretary exercised his discretion and 
was not arbitrary is obvious from the record; that 
the matter is in his jurisdiction is settled by the 
act. 

It has been shown in the early part of this brief 
that title to the lands and minerals in question are 
in the State of Kansas, and that the Secretary 
cannot, therefore, grant to the plaintiff or anyone 
else any rights therein. That was the decision of 
the Department, although in the reasons stated for 
the conclusion it was indicated that the State like¬ 
wise could grant no rights to the minerals. Inas¬ 
much, however, as the courts will not review a con¬ 
sidered decision of this character within the au¬ 
thority of an administrative official, they will 
ceitainly not review the reasoning upon which it 
is based, or, more accurately as applied to this 
case, a dictum contained in that decision. Any 
variance between the reasoning or dicta in the de¬ 
cision and in the opinions of the Solicitor and the 
Attorney General will not avail the plaintiff in 
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his attempt to secure reversal of the decision. See 
Anicker v. Gunsburg, 246 U. S. 110, De Cambra v. 
Rogers, 189 U. S. 119, United States ex rel. West \. 
Hitchcock, 205 U. S. 80. 

It is immaterial whether the decision be deemed 
to rest upon a determination of law or fact or of 
mixed law and fact. It is only important that 
the determination is under the jurisdiction of the 
Secretary and one in which he has exercised judg¬ 
ment or discretion. Certainly these questions: In 
respect of what lands is application made? Where 
are they? Are they a part of the public domain? 
Have they or the minerals therein been granted 
or reserved by the Congress? Certainly they in¬ 
volve consideration of both law and fact. As with 
any other determination of fact by an administra¬ 
tive officer, he must at the same time determine in 
w’hat manner the law requires that the fact be 
employed. Almost identical questions w’ere in¬ 
volved in the leading ease of Litchfield v. The Reg¬ 
ister and Receiver, 9 Wall. 575, wffierein the court 
said: 

* * * The very first duty which the 
register is called on to perform, wdiere an 
application is made to him to enter a tract 
of land, is to ascertain whether it is subject 
to entry. This depends upon a variety of 
circumstances. Has there been a proclama¬ 
tion offering it for sale? Has it been re¬ 
served by any action of Congress, or of the 
proper department? Has it been granted 
by any act of Congress, or has it been sold 



35 


already? These are all questions for him to 
decide, and they require the exercise of 
judgment and discretion. 

The court held that the judiciary could not inter¬ 
fere with such decisions of administrative officials. 

The courts will not review an authorized and 
nonarbitrarv administrative decision whether it be 
one based upon a determination of law or fact: 
United States ex rel. Chicago Great Western R. R. 
Co. V. I. C. C., 294 U. S. 50; United States ex rel. 
Ness V. Fisher, 223 U. S. 683; Cohen v. Fall, 52 App. 
D. C. 140; Wilbur v. Minidoka Irrigation District, 
60 App. D. C. 205; United States ex rel. Riverside 
Oil Co. V. Hitchcock, 190 U. S. 316. 

In United States ex rcl. Chicago Great Western 
R. R. Co., supra, the court said: 

The ultimate question, then, upon the an¬ 
swer to which the decision of this case must 
turn, is whether, in holding that the statute 
granted it no authority to act in the prem¬ 
ises, the Commission was so plainly and 
palpably wrong as matter of law that the 
writ should issue. It is to be noted that the 
solution of this question does not depend 
upon whether in a proper case this court 
would reach the same conclusion as that of 
the Commission. * * * Where the mat¬ 

ter is not beyond peradventure clear we have 
invariably refused the writ, even though the 
question were one of law as to the extent of 
the statutory power of an administrative 
officer or body. [Italics supplied.] 
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That the decision of the Secretary in this case 
not only was not “plainly and palpably wrong as 
a matter of law/^ but was in fact correct, is clearly 
illustrated in the considerations of law set out in 
part II, supra. 

It should be noted incidentally that the appel¬ 
lant's petition contains a prayer for relief by way 
of a writ of mandamus commanding the defendant 
‘‘to make, execute, and deliver to said plaintiff oil 
and gas prospecting leasecovering the land in 
question. Even were this court to review the de¬ 
cision of the appellee, it would require only that the 
appellee consider the application without reference 
to such matters as the court should determine would 
not properly be considered. 

CONCLUSION 

For all these reasons, the decree of the District 
Court should be af&rmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of tne Interior, 
Frederic L. Kirgis, 

First Assistant Solicitor, 

Department of the Interior, 
David M. Hudson, 

Assistant Solicitor, 

Department of the Interior, 
Attorneys for Appellee. 



APPENDIX 


Office of the Attorney General, 
Washington, D. C., April 19,1937. 
The Honorable The Secretary of the Interior. 

My Dear Mr. Secretary: Reference is made to 
your letter of February 13, 1937, in which you 
request my opinion upon certain questions consid¬ 
ered in your Solicitor’s opinion of February 10, 
1937, a copy of which accompanies your letter. 

The questions with which you are concerned in¬ 
volve the title to oil and gas deposits in certain 
land comprising the former Fort Hays Military 
Reservation which was granted to the State of 
Kansas upon condition by Act of Congress of 
March 28, 1900, 31 Stat. 52. The pertinent part 
of that Act, as amended by Act of August 27,1914, 
38 Stat. 710, is as follows: 

That the abandoned Fort Hays Military 
Reservation and all the improvements 
thereon, situated in the State of Kansas, be, 
and the same are hereby, granted to said 
State upon the conditions that said State 
shall establish and maintain perpetually 
thereon, first, an experiment station of the 
Kansas Agricultural College or a State agri¬ 
cultural college and experimental station; 
second, a western branch of the Kansas State 
Normal School or a State normal school, and 
that in connection therewith the said reserva¬ 
tion shall be used and maintained as a public 
park: Provided, That said State shall within 
five years, from and after the passage of 

(37) 
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this Act, accept this grant, and shall by 
proper legislative action establish on said 
reservation an experiment station of the 
Kansas Agricultural College or a State agri¬ 
cultural college and experimental station, 
and a western branch of the State Normal 
School or a State normal school; and when¬ 
ever the lands shall cease to be used by said 
State for the purpose herein mentioned the 
same shall revert to the United States. 

It appears that the State of Kansas accepted the 
grant, and has, complied with the terms and condi¬ 
tions imposed by the statute. 

In June, 1936, three applications were filed in 
your Department for permits to prospect for oil 
and gas deposits upon the land in question, the ap¬ 
plications being made under Section 13 of the Act 
of February 25, 1920, 41 Stat. 441, as amended by 
the Act of August 21,1935, 49 Stat. 674, which pro¬ 
vides for the granting of such permits by the Sec¬ 
retary* of the Interior upon lands “wherein such 
deposits belong to the United States.’^ 

The Commissioner of the General Land Office 
rejected the applications upon the ground that the 
title to the land was in the State of Kansas, and 
that the United States had only a reversionary 
interest therein. On appeal by the api^licants, the 
Department of the Interior affirmed the action of 
,the Commissioner in rejecting the applications. 
Your Solicitor agrees that the applications were 
rightly rejected, expressing the opinion that the 
State of Kansas has title to all minerals in the 
land and may mine and remove them so long as the 
United States is imable to establish a “right of 
reverter.” You desire my opinion in the matter. 


:j9 

It is familiar law that a grant of the title to land 
carries with it everything embraced within the land 
beneath its surface, and this doctrine is applicable 
to grants made by the United States as well as to 
private grants. It has been held in numerous cases 
that the ownership of minerals in lands of the 
United States passes with the title to the lands un¬ 
less such ownership is expressly reserved. Moore 
V. Smaw, 17 Cal. 199, 79 Am. Dec. 123; Pacific Coast 
Mining d Milling Co. v. Fargo, 16 Fed. 348; Shoe¬ 
maker V. United States, 147 U. S. 282; Dower v. 
Richards, 151 U. S. 658; Wyoming v. United 
States, 255 U. S. 489,501. And oil and natural gas 
are minerals. Ohio Oil Co. v. Indiana, 177 U. S. 
190; Kentucky Coke Co. v. Keystone Gas Co., 296 
Fed. 320. 

The grant here involved does not contain any 
reservation of title to oil and gas deposits. Appar¬ 
ently the land was not regarded as valuable for 
minerals, and no suggestion was ever made that it 
contained oil and gas deposits until 1936. Further¬ 
more, by the Act of May 5, 1876, 19 Stat. 52, min¬ 
eral deposits in the State of Kansas are excluded, 
generally, from the operation of the laws X)ertain- 
ing to mineral lands. It seems clear, therefore, 
that the validity of the grant is not affected in any 
way by any possible mineral character of the land. 

There remains to be considered the nature of the 
title or estate conveyed to the State of Kansas by 
the above-quoted Act of March 28, 1900, as 
amended. The language of the enactment is that 
the lands “be, and the same are hereby, granted” 
to the State upon condition that the State shall 
use the lands for the purposes stated, and that if 
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it shall cease to use the lands for such purposes 
they shall revert to the United States. The effect 
of this language is to convey to the State a fee 
simple title in praesenti, subject to a condition sub¬ 
sequent. The ownership thus acquired by the 
State can be terminated only by a breach of the 
condition on its part and the subsequent enforce¬ 
ment of the forfeiture by the United States. Mere 
breach of a condition subsequent does not work a 
forfeiture, and so long as the United States does 
not establish a forfeiture for condition broken, the 
State of Kansas has the same rights and powers 
relative to the land as it would have if the condi¬ 
tion did not exist. Furthermore, only the United 
States may take advantage of a breach if one 
should occur. 

These principles are firmly established by the 
leading case of Schulenherg v. Harriman, 21 Wall. 
44, in which the grant involved (from the United 
States to the State of Wisconsin) is similar in all 
essential respects to that now under consideration. 
See, also: Opinion of Attomey General to Secre¬ 
tary of War, March 24,1937 (39 Ops. —) ; Vail v. 
Long Island R. Co., 106 N. Y. 283, 12 N. E. 607; 
Methodist Protestant Church v. Young, 130 N. C. 
8, 40 S. E. 691; Leavenworth, etc., R. R. Co. v. 
United States, 92 U. S. 733; Lake Superior db Co. v. 
Cunningham, 155 U. S. 354; New York Indians v. 
United States, 170 U. S. 1. 

In the case last cited, the Supreme Court in con¬ 
sidering the meaning of a granting clause like the 
one under consideration stated (p. 17) : 

In the cases arising under the railroad 
land grants, of which Schulenherg v. Ilarri- 
man, 21 WaU. 44, is a leading one, the 
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language of the granting clause was in the 
present tense, ‘Hhere be, and hereby is, 
granted,’’ etc.; and it has always been held 
that these w’cre grants in praesenti, * * *, 
The doctrine of this case has been affirmed 
so many times that the question is no longer 
open to argument here. 

It follow’s from what has been said that the 
United States has no present interest in the land in 
question and that the applications for permits to 
prospect for oil and gas deposits therein w’ere 
properly rejected by your Department. 

'V^ether the use of the land in this case by the 
State of Kansas for the mining of oil and gas would 
conflict with its use for the educational and public 
park purposes specified in the grant so as to justify 
the United States in declaring a forfeiture is a * 
question of fact for administrative determination 
if necessity therefore should arise. 

Respectfully, 

(Sgd.) Homer Cummings, 

Attorney General. 
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